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CHAIR’S CORNER

By Cecilia H. Morgan, Chair, ADR Section

This issue of
Alternative
Resolutions
marks the
twentieth anni-
versary of the
Texas Alterna-
tive  Dispute
Resolution Pro-
cedures  Act
(“ADR Act”).
Congratulations
to those early
risk-takers who
shepherded in
what has been
termed  the
most significant change in the practice of law
in Texas in the last quarter century! Although
arbitration has been active in the United States
for over 100 years, the ADR Act introduced
mediation, summary jury trials, and other dis-
pute resolution processes to our litigation sys-
tem. Now the parties have the choice of the
“appropriate” dispute resolution process. Al-
though the Texas population has exploded in
the last twenty years, the volume of lawsuits
has not increased at the same rate, as ADR has
increased the efficiency of our courts and re-
duced many people’s need to access them.

Cecilia H. Morgan

What were you doing in 1987? | remember
being pregnant with my first child, who left
for college this August. Not unlike my child,

the last twenty years have seen periods of
dreams, gestation, birth, infancy, and adoles-
cence for Texas ADR, which has had all the
joys and tribulations of developing into the
force in the legal profession it is today. In this
expanded commemorative issue of our news-
letter, you will find more in-depth articles
about the history of Texas ADR and celebrat-
ing the people who made it possible.

Soon after the ADR Act was enacted in 1987,
the State Bar of Texas formed the ADR Com-
mittee, which existed until 1992 and evolved
into the State Bar of Texas ADR Section that
sponsors this newsletter. From twenty com-
mittee members and various practitioners,
primarily in urban centers with federal justice
centers, the ADR Section has grown to 1300+
members today. We are the State Bar of
Texas section with the most public members.
Approximately twenty percent of our section
members are non-attorneys. If you are not a
current member, we look forward to your join-
ing our section — there is a form enclosed!

Thank you to the State Bar of Texas (and par-
ticularly to Holly Wilkerson) for the June 21,
2007, birthday party at the Bar Leaders Lunch-
eon during the State Bar of Texas Annual
Meeting in San Antonio. Special thanks to
Mike Schless and the members of the birthday
celebration committee who provided delicious
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HISTORY OF THE TEXAS ADRACT

By Lisa Weatherford*

“Of all the things that have happened during
my career as a trial lawyer (including tort
reform), nothing has had so significant an
impact on the trial practice as the passage
of your ADR bill in 1987; at any time tomor-
row afternoon, you could shoot a cannon in
the courthouse and no one would be injured
(except a few family lawyers).”t —Sam
Millsap, former Bexar County District At-
torney

INTRODUCTION

Fortunately, no one has to haul out the heavy artillery to prove
that the Alternative Dispute Resolution Procedures Act (“ADR
Act”)® “changed the face of Texas jurisprudence.”® Twenty
years after its enactment, alternative dispute resolution
(“ADR”) is so thoroughly integrated into our justice system
that scholars often substitute “appropriate” for “alternative.”
However, in 1987, ADR was "alternative" in the word’s mod-
ern connotation: a little on the edge—not radical, but by no
means traditional. The use of ADR processes to settle disputes
increased after the ADR Act, but like any significant change—
particularly when it occurs in the legal system—the paradigm
shift was a gradual one. Although the legislation opened the
door to change by encouraging the overburdened courts to refer
cases to mediation and other ADR procedures, its passage did
not mark the beginning of ADR in Texas. It was, in retrospect,
more of a zenith than a starting point. Texas and other states
had been studying ADR for many years—interest that was
sparked by the Pound Conference in 1976,> where Professor
Frank Sander outlined a model of what came to be known as
the “multi door courthouse.”® By the time the Texas ADR Act
passed, the Texas House of Representatives had published sev-
eral interim reports that recommended greater use of ADR in
appropriate situations.” Also, Texas, like many other states,
already had an arbitration statute.®  Then, in 1983, the Texas
legislature passed the ADR Systems and Financing Act of
1983, a law that allowed counties to set up dispute resolution
systems, and provided for the collection of fees to support
them.’ In the years following the Pound Conference, ADR
advocates in Texas were not merely talking about it: they were
settling disputes. Alternative dispute resolution centers (with
an emphasis on mediation services) had been operating in
Houston and Dallas since 1980, and after the 1983 legislation,
other metropolitan areas established centers as well. Conse-
quently, the Texas ADR Act of 1987 was not as much a valida-
tion of ADR as it was a confirmation of its significance.

Despite its eventual success, the ADR Act was not the kind of
legislation that grabbed headlines. It was esoteric, and only
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slightly controversial, so it did not enflame public passions.
Even the bill’s sponsor, former Texas Senator Cyndi Taylor
Krier, mused that she had “passed a lot of bills [she] thought
were (maybe) more important than [the ADR Act].”*® During
the 70™ legislative session, 4,179 bills were filed and 1,185
were passed, setting records in both categories."* Tort reform,
education reform, deregulation, and a state budget that was
unresolved at the end of the regular session, were only a few of
the many issues that challenged legislators in 1987.% A bill that
authorized the “peaceable resolution of disputes,”*® was rela-
tively low priority.

A mere six months later, James W. Wilson, the senior vice
president and general counsel of Brown & Root in Houston (at
that time) proclaimed to the Houston Chronicle that ADR “is
kind of taking the country by storm.”** The Chronicle reported
that “[i]n Texas, ADR methods will be increasingly popular
because of the new Alternative Dispute Resolution Act, in
which the Texas Legislature encouraged judges to promote out-
of-court settlements to lighten the load of the judiciary.”*
Those words were prophetic, although it is unlikely that anyone
could have predicted the scope of the ensuing tempest. ADR is
now so firmly established in our society, it is easy to forget that
only twenty years ago conflicts were resolved by trial more
frequently than through mediation and other ADR procedures.
Yet, we still celebrate the statute’s unceremonious passage.
When asked if she knows of any other legislation that has in-
stilled such reverent respect and enthusiasm two decades after
its enactment, Krier shook her head firmly “no,” and added,
“this one, people do, for some reason look back and commemo-
rate . . . it’s sort of a realization that they’ve really used this.”®

This article is an informal legislative history of the ADR Act.
Informal, because it incorporates the legislative successes and
failures that contributed to the act’s existence—an acknowl-
edgement that the ADR Act’s history must be examined in con-
text, rather than in isolation. It is also informal because it is a
narrative, rather than a mechanical recitation of facts gleaned
from old bill files and audio tapes. Committee hearings, jour-
nal entries, and viva-voce votes tell only part of the story; the
other part lives in the memories of those who made it happen.

The facts are here, but so are the perspectives of three people
who—because of their positions, their hard work, and their
good fortune—were thrust into the foreground of the effort. It
is not a history of ADR in Texas, nor is it a survey of Texas
ADR law."" It is also not a section-by-section analysis or inter-
pretation of the statute.’® It does not address unsettled ques-
tions that persist twenty years after the act took effect, and fi-
nally, regrettably, it could not be about all of the people who
were directly responsible for getting the bill introduced and
passed. An attempt to include everyone in this relatively brief
article would be inadequate. Cindy Krier said it best in 1997:

continued on page 3
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HISTORY OF THE TEXAS ADR ACT
continued from page 2

Please know that every one of you who served
on one of the Bar’s ADR committees; who re-
searched issues; who drafted, and redrafted bill
language; who called or wrote a legislator ask-
ing for a vote on the bill; who testified in sup-
port of the legislation; who wrote articles about
dispute resolution; who has taught an ADR
course; who has conducted ADR sessions; has
played a significant role, made a difference in
our being where we are today.*

In other words, the statute certainly deserves its birthday party,
but without the people who care about it, there would be noth-
ing to celebrate.

BACKGROUND

“ [T]rying to remember all that transpired in the legislative
process, | find it is almost as hard to retrace the history now as
it was to project the future of ADR then.””®

“To begin [its] life at the beginning of [its] life” is a much sim-
pler proposition for a Charles Dickens character® than it is for
one who attempts to chronicle the ADR Act’s precise moment
of birth. Although the act was “born” on June 20, 1987, the
day the governor signed it, the story of its conception began
much earlier, long before S.B. 1436 was introduced. Like most
legislation, the ADR Act was not conceived in a vacuum;
rather, it was the culmination of prior legislative successes and
failures, the product of cooperation and conflict, compromise
and political karma. When she discussed S.B. 1436, Cyndi
Krier commented that “so many areas of the law really evolve
from session to session to session, so it’s rare that you can go
back [for example] and say there was not an ADR statute be-
fore 1987, and there was not one after . . . you can go back to
the establishment of the ADR centers.”®* In fact, some people
might go back to the years before the establishment of the
Neighborhood Justice Centers, all the way to the creation of the
State Bar ADR Committee.

Frank Evans® was attending a Houston Bar Association meet-
ing in 1978 when Joe Greenhill, who was then Chief Justice of
the Texas Supreme Court, suggested to bar president Bob Dunn
that the organization should “look into mediation as a way of
alleviating its crowded court dockets.”® Dunn agreed, and
asked Judge Evans, who was standing nearby, to chair a com-
mittee to “look into it.”* He did look into it, and in 1979, a
“little group of lawyers went off to look at other dispute resolu-
tion centers.”®® When they returned, they filed a report with
the Houston Bar, and persuaded it to support implementation of
a Houston Neighborhood Justice Center, which opened in
1980.%" The Dispute Mediation Service of Dallas opened a few
months later.”®

Cyndi Krier commented during an address at the ADR statute’s
10™ anniversary celebration in 1997 that the “initial idea for
ADR legislation did not come from the legislature, but to it.”*
If that is true, the state bar ADR committee was the first one to
get there. In 1981, soon after the dispute resolution centers in
Dallas and Houston opened, the committee urged the legisla-

ture to pass a bill that authorized counties to establish dispute
resolutions systems. The bill also provided for funding through
a slight increase in the civil case filing fee. Unfortunately, it
did not pass. That bill was the first of many ADR bills
(failures as well as successes) that led to the enactment of what
is now called the Texas ADR Act, codified at Chapter 154,
Civil Practice & Remedies Code.

67™ LEGISLATIVE SESSION: 1981:
It’s a nice idea . . . but it ain’t never gonna happen!®

In 1979, Frank Evans presented his ADR vision to the editor of
Houston’s “biggest” newspaper,® a man who was clearly skep-
tical of an idea that sounded okay, but had, from his point of
view, dim prospects. When Evans asked him, “Why not?” the
editor replied, “Because the judges and the lawyers won’t let it
happen!”® He was right—it did not happen, not then. Nor did
it happen during the 67" Legislative Session two years later,
but the judges and lawyers could not be blamed.

At some point before the 1981 session, Evans talked to Ray
Farabee, a Texas state senator from Wichita Falls, about intro-
ducing ADR legislation. Evans recalls that Farabee said,
“Yeah, I’ll help you. 1 think this would be good. I’ll tell you
what—you need a liberal on the other [House] side of this.
Who do you know from Houston?** Evans replied that he had
worked with Craig Washington, who was a member of the
Texas House of Representatives. Washington agreed to spon-
sor the bill.

Oscar Mauzy, a Texas state senator who later served on the
Texas Supreme Court, authored S.B. 759,* a bracket bill*® that
originally targeted areas with large populations, like Harris
County. In its introduced version, it authorized counties of
1,200,000 inhabitants or more to “establish alternative systems
for the peaceable and expeditious resolution of . . . disputes”
and to collect $3.50 for each civil case filed in the county.*
Only two counties fit into that bracket: Harris and Dallas. The
Senate Committee on Intergovernmental Relations adopted a
committee substitute that changed the bracket to 500,000 or
more, and raised the fee to $4.50.*" This “lower” bracket
would have applied to Harris, Dallas, Tarrant, and Bexar Coun-
ties.®® The bill passed the Senate and was sent to the House of
Representatives. The House Committee on Intergovernmental
Affairs sent the bill to the Calendars Committee, where it was
placed on the Local and Consent Calendar.*

Everything was going well until three days before the end of
the session, when the bill was inexplicably removed from the
consent calendar, a move guaranteed to kill it that late in the
session. The May 29, 1981 House Journal entry indicates that
it was “withdrawn by objections,”* so the bill was almost cer-
tainly killed intentionally. On May 30, Governor William P.
Clements relayed an emergency message to the House that
read: “So that the House of Representatives may consider
some important matters in the final three days of the Regular
Session of the Sixty-seventh Legislature, and pursuant to Arti-
cle 111, Section 5, of the Constitution of Texas, | hereby submit
as an emergency matter the following . . . ““* The governor’s
message listed seven bills that he considered emergency legis-
lation, including S.B. 759.*> Speaker of the House Bill Clayton

continued on page 4
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HISTORY OF THE TEXAS ADR ACT
continued from page 3

gave notice that a motion would be made to suspend the rules
to take up S.B. 759.** The motion failed, and so did the bill.**
Two years later, in a second attempt to pass the legislation,
Justice Jim Wallace testified in favor of S.B. 10 (almost identi-
cal to S.B. 759) before the Senate Jurisprudence Committee in
a public hearing on February 1, 1983.*° He described S.B.
759’s fatal shift in fortune during the waning days of the previ-
ous session, and explained that several House members had
become angry with Craig Washington and knocked his bill off
the Lgcal and Consent Calendar, effectively ensuring its de-
mise.

68™ LEGISLATIVE SESSION: 1983
“More failures than successes, but some of the key ones
came out nice.”*’

Undaunted, Frank Evans and other ADR supporters in Texas
promoted the bill again in the 68" session. Oscar Mauzy co-
authored it with Lloyd Doggett, and Anita Hill was the House
sponsor, since Craig Washington had been elected a state sena-
tor during the interim and was serving his first term in that
body. Since S.B. 759 was more a victim of political provi-
dence than strong opposition, there was good reason to be opti-
mistic in 1983, and indeed, S.B. 10 encountered no apparent
obstacle. When it was introduced, S.B. 10’s bracket was at
least 100,000 inhabitants, which increased the number of coun-
ties that were authorized to establish a dispute resolution sys-
tem to 23 out of 254.” Judge Evans recalled that soon after its
introduction, “Dallas wanted in on it, so it got extended to Dal-
las, and then somebody else, and somebody else, until it was
across the board,”*® so the bracket was eventually eliminated
entirely. Apparently, that change worried some people. No-
body testified against the bill in committee hearings, but the
house bill analysis reported that opponents were concerned that
a judge might misinterpret the language and impose an ADR
system on a county with a population too small to support the
costs.>® Still, S.B. 10 passed both houses almost unanimously,
with only one “nay” vote each. (Curiously, the lone Senate
vote of opposition came from Craig Washington, who had
sponsored S.B. 759 in the House the previous session.)*! At
that time, the State Bar ADR Committee was practically non-
operational except for Frank Evans and five or six other people,
and the bill did not have widespread interest.*> Evans re-
marked that when the bill finally passed the House, “I was the
only person in the gallery to look at that.”>® Although the 1983
law authorized judges to refer cases to ADR processes on the
motion of a party, that provision was rarely invoked.>*

69™ LEGISLATIVE SESSION: 1985
Two Bad Bills™®

Frank Evans laughed when he recalled how he first learned
about the bills, and how his informant characterized them:

Someone said, ‘Senator Krier’s got these two
bad bills,” and they were both related. | remem-
ber that Ed Sherman and someone else started
talking with her. Then, as the talk got on [they]
decided to try to give Cyndi a reason to move
this into a broader scope and get away from

those “bad bills,” instead of focusing on this
one thing, family law.*®

The ADR Act may indirectly owe its existence, or at least its
present form, to two bills that failed to pass in the 69™ Legisla-
tive Session. Whether they were “bad” is subjective, but it is
likely that the mediation landscape in Texas would have looked
very different if these bills had become law. Cyndi Krier had
been elected to the Texas Senate in November 1984, and was
barely into her first legislative session when she was asked to
sponsor two ADR bills:

Ray Farabee really was the one who handed off
to me, because when | first got to the Senate, he
was . . . one of the leading senators, who had
hundreds of bills . . . and he said, “Here, you
take this.” At the time, | was really very flat-
tered and thought, | know nothing about this,
but became interested in it so I’ve always cred-
ited him . . . Actually, I think | was handed the
report. | don’t know if the bills had yet been
drafted.”’

The two bills were related only in their general subject matter:
court-annexed alternative dispute resolution. One bill was
about family law mediation, and the other one was an arbitra-
tion bill. The mediation bill appeared to be a direct response to
a December 1984 House committee interim report that studied
divorce and family issues, and explored alternatives to the tra-
ditional adversarial system of settling those cases.*® Senate
Bill 949 related to “mediation of issues in a suit affecting the
parent-child relationship and to the appointment and qualify-
cations of mediators,” so it focused on family law mediation
by amending the Family Code. The mediator qualifications in
the introduced version of the bill were quite restrictive, particu-
larly in comparison with the family mediation training require-
ments that are part of the ADR Act.’ This fact is worth noting,
as family law qualifications would be a point of contention
during the drafting of the ADR Act in the following session.

Senate Bill 1099 related to the “arbitration of civil suits,” as a
means to a “more efficient method of settling civil cases to
lessen the delay and decrease the expense of the parties.”®* It
laid out the circumstances under which a court could order ar-
bitration, defined the qualifications of arbitrators, and directed
the supreme court to adopt rules.”®

Krier comments that “[it] is a proven and true legislative adage
that most major legislative changes take more than one session
to pass. The arbitration bill and the mediation bill, which had
been so carefully drafted in explicit detail to make the new
process clear had ended up raising questions about many of
those details.”® Both bills passed the Senate, but died in
House committees. However, their fate generated an opportu-
nity to draft legislation that captured the essence of Frank
Sander’s multi-door concept, and ensured that ADR would
become a vital part of the Texas justice system.

70™ LEGISLATIVE SESSION: 1987
The Draft: “They’ve gutted this bill1”"®

Referring to a time when S. B. 1436 was still in the drafting

continued on page 5
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HISTORY OF THE TEXAS ADR ACT
continued from page 4

stage, Frank Evans said he “would have been glad to just to get
the policy statement that [said] we’re for this!”® Fortunately
for Texas ADR, he got more than the policy statement. By the
time it was clear that the ADR bills introduced in the 69™ Leg-
islature were destined to languish in committee, Ed Sherman
was already talking to Cyndi Krier about a bill that would take
a broader approach. Krier described the effort to come up with
a draft that was “purged of the detail and controversy that had
hampered passage [of the two failed ADR bills] in 1985:7%

Led by Judge Evans and Ed Sherman, the State
Bar’s ADR Committee with judges, attorneys,
law school representatives, ADR and DRC pro-
fessionals, and public members worked during
the next interim listening to concerns, reexamin-
ing approaches in other jurisdictions, and redraft-
ing (and redrafting and redrafting) the legisla-
tion. They came back in 1987 with a far more
general, far more flexible single omnibus piece
of legislation—simple and easier to under-
stand....”

The new ADR bill was only a “procedural outline,” Evans
claims—an outline “that you could fill in later on.”®® Krier also
admits that the “strategy . . . was based on . . . [a] legislative
truism: It is easier to amend a statute than create a new one.
So the conventional wisdom was that if we could pass a simple,
basic bill in 1987, we could come back and amend it in subse-
quent sessions.”® Still, Evans recalls that

Ed, like a good law professor, wrote and wrote
and wrote and wrote, and had this long bill, and
it all sounded okay with me . . . and then we got
a policy, but who’s going to enforce it? We
looked around, and said, well, nobody’s repre-
senting the courts—let’s put it on them. Then
somebody said, okay, now we’ve mandated the
courts, how do they do it? We’ve got to give
them a referral. So we started writing that infor-
mation, and all of a sudden, here was the outline
of a bill coming up, and it sort of grew. Then
someone [in a legislative office] took it and
turned it around and frankly, when we looked at
it, it was unrecognizable as far as what Ed had
written! | mean, it was in a different form. |
thought, they’ve gutted this bill!™

Evans also noticed that Ed Sherman’s procedural details of the
five ADR methods had been replaced with brief sections that
described each process in concise, but abbreviated points.™
Sherman notes that the removal of those details

suggested that the processes were all essentially
similar in operation and fungible, which is not
true. | think the additions that are in the act
clarified how each of the various processes
would function . . . Further procedural details
might have been helpful, but it would have in-
creased the length of the act (and its conciseness
has turned out to be a benefit) and probably

wouldn’t have greatly altered the choices that
have been made."

Looking back, Sherman now considers the act’s conciseness
and brevity an asset.”” “[D]are | compare it to the constitu-
tion? ... [the ADR Act] uses some general terms that allow
for construction and expansion according to developing norms
and needs [and] seems to have stood it in good stead. In con-
trast, the much more detailed Uniform Mediation Act has gen-
erated lots of controversy, and it is still to be seen how widely
it will be adopted.”"

Ed Sherman was a University of Texas law professor when he
started talking to Cyndi Krier about drafting an omnibus ADR
bill that could be introduced in the 70" Session. The demise of
the two “bad” bills in the 69" Legislature presented Sherman
and other ADR advocates with an opportunity to craft legisla-
tion destined to fundamentally change the way Texas courts
handled litigation. Ostensibly, the bill was about relieving
clogged court dockets, but the ADR movement clearly had at
its core deeper philosophical yearnings, a discussion of which
is beyond the scope of this article.

Sherman affirms that during the drafting of S.B. 1436, the
“multi-door courthouse was a working model that accounts for
the five different forms of ADR prescribed in the Act,”” and
that “the experience in Houston had already validated the con-
cept that cases should be evaluated upon filing to determine
their suitability for ADR and any particular process.””® The
broader scope of the omnibus bill encompassed all civil mat-
ters, and described five separate ADR “doors” to which courts
could refer cases. The language, however, does not limit the
court to those five processes. A subsection of the bill provides
that a court may refer cases to “a nonjudicial and informally
conducted forum for the voluntary settlement of citizens’ dis-
putes through the intervention of an impartial third party, in-
cluding those alternative dispute resolution procedures de-
scribed under this subchapter.”’”

Sherman emphasizes that the Texas ADR Act is “heavily
home-grown, that “[u]nlike a number of other Texas statutes
relating to arbitration and ADR, this statute is not primarily
derived from a uniform act or another state’s statute. Thus, this
statute contains features distinctive to Texas, and its interpreta-
tion will often pose matters of first impression for Texas
courts.”” One of those features, and one of the controversies
that surfaced during the drafting process, was the issue of man-
datory referral. Sherman felt strongly that mandatory referral
should be part of the new statute:

Probably the key objective was to authorize
judges to require use of an ADR process and
thus to make ADR an integral part of litiga-
tion. This was a significant accomplishment.
When | went to Louisiana to be Dean of Tu-
lane in 1996, | helped draft a similar act, but
the authority to order ADR was taken out in
the legislature, and is still not part of the Lou-
isiana Mediation Act. | believe the mandatory
aspect of the Texas Act has been important to
the widespread use of ADR in Texas."

continued on page 6
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HISTORY OF THE TEXAS ADR ACT
continued from page 5

Another key issue was the confidentiality clause. Evans asserts
that the clause was originally written as a “stand alone,” and
was intended to apply to both civil and criminal cases, but
somehow it ended up in the Civil Statutes. Regardless, the
relatively broad confidentiality clause was “in retrospect, an act
of genius,”®® according to Evans. He agrees with those who
claim the clause is ambiguous, but considers that ambiguity a
strength, not a weakness. “If | had it to do over again, | would
purposely make it ambiguous. If you can’t agree whether con-
fidentiality applies, you have to go to court.”® Sherman
agrees: “[T]he advantage of the broad, seemingly absolute,
confidentiality rule in the Act is that is has enabled the Texas
courts gradually to develop exceptions in the context of actual
cases. If we had the advantage of foresight in 1987, some ex-
press exceptions would have been good, but it would have been
difficult to get a consensus on various ones.”® Sherman also
stresses that if the courts had not been allowed to develop those
exceptions, the integrity of the ADR Act would be under-
mined.®

The drafting process spanned the interim between the 69" and
70" Legislatures, and Cyndi Krier characterizes the negotia-
tions as a mediation-like process, and credits the cooperative
spirit for the bill’s success:

This one, | think, there was a concerted effort to
say, this is a new approach. It’s not might makes
right; it’s let’s come together and reason to-
gether, and come up with a solution that will
work for everyone. That was kind of the guiding
philosophy that led to the bill’s ultimately not
having any opposition . . . The last issue we re-
solved was the training requirement for family
law cases, and that had been a compromise, but
there was a consensus by everybody involved to
practice what we preached, and work out the
details agreeably, before bringing this bill for-
ward.®

The family law training requirement was not the only issue that
came up during the drafting of the bill. Krier explained that
“[d]espite our best efforts, some controversial issues did
emerge prior to passage of the bill, and had to be dealt with . . .
several mediation sessions were needed to resolve the differ-
ences.”® Krier recalls that there was debate about whether
ADR should be mandatory or voluntary, and about whether
agreements reached in ADR sessions should be binding.®
There were conflicts about who could serve as impartial third
parties, and what their qualifications should be.®?” “These were
the issues where the alliance of supporters of the legislation
almost dissolved . . . Turf battles emerged. Some attorneys
wanted only attorneys to be allowed to conduct ADR ses-
sions.”® Dispute resolution centers had been handling disputes
for many years, and some representatives from those entities
felt threatened by the perceived trespass.®® Social workers and
family-law advocates initially could not agree on the way to
handle family law cases.”® Also, there was some discussion
“where those that were leery of ADR threw up the roadblock of
do you need a constitutional amendment to get around trial by

jury? They said, you can’t pass this law, or, if you could, it
wouldn’t matter because you have to have a constitutional
amendment.”™ Fortunately, that discussion was quickly dis-
missed because the ADR processes did not require parties to
reach agreements. There was also opposition from some plain-
tiff’s attorneys, but once the act had been in place for a short
time, most (not all) of them “were delighted with mandatory
ADR . . . because it forced the insurance companies to . . . get
serious about their offers.”%

Once the bill was finally drafted, Krier remembers that when it
came time for the Senate Jurisprudence Committee hearing,
“we thought everybody was okay with it, but we weren’t 100%
sure that there wouldn’t be people testifying against it.” As it
turned out, the most difficult part of the process was behind
them.

The Legislature: “We are not going to cram this down peo-
ple’s throats.”%

“| think [the idea] began in the 69". . . there was this fear that
if you just crammed it down everybody’s throat the first time,
that there would be such resistance to its use that we would
have never gotten to where we are today . . . especially in
Texas!”™ The wisdom of that philosophy was manifest when
both the Senate and the House passed S.B. 1436 unanimously.
The details of its bicameral journey are decidedly anticlimactic.

The ADR Act began its legislative life as a random-numbered
Senate E & E (Engrossing and Enrolling) draft.*® After the
draft was filed during the 70th legislative session by then-
Senator Cyndi Taylor Krier, it became S.B. 1436 and was in-
troduced to the Texas Senate for the first time on April 15,
1987.% The House sponsor was Jim Hury, a strong advocate
for the bill, who worked hard to get it through the House.”
Nobody testified against the bill in the Senate Jurisprudence
Committee hearing,”® and the House Committee on Judicial
Affairs adopted it without testimony or comment.*® During the
Senate hearing, Frank Evans, Ed Sherman, and Don Graul tes-
tified in favor of the bill. Eight others registered their support,
but did not testify. It did not generate floor debate in either
chamber, and legislative intent seemed unambiguous: to
“allow our courts to operate more effectively and more effi-
ciently,”® and to “save the state and the litigants money.”*%*
The fiscal note concluded there would be no financial impact
on the state," and Governor Bill Clements signed it into law
without ceremony on June 20, 1987, effective immediately.

Astonishingly, the statute has been amended only three times in
twenty years: in 1993, 1999, and in 2001. The 1993 amend-
ment added Section 154.055, which provides that a volunteer
ADR facilitator is immune from civil liability unless the facili-
tator acts in “wanton and wilful [sic] disregard.”* The 1999
and 2001 amendments are conforming amendments: they
brought the ADR Act in line with changes in other codes. One
of the 1999 amendments reflects changes in the Family Code.
Another 1999 amendment deals with confidentiality and dis-
closure by government entities, as provided in the Government
Code. Finally, the 2001 amendment reflects changes in the
Code of Criminal Procedure. The effect of these amendments
to the Act’s substantive provisions has been minimal.

continued on page 7
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The ADR Act has aged gracefully, its dignity intact, exceeding
even the most optimistic of expectations. It is simple, flexible,
and unique. When Frank Evans was asked what he would
change about the act if he could go back and do it over, he re-
plied that he might want to tweak the confidentiality provision
a bit. Aside from that, he would take his fellow judges to task:
“l am being a bit facetious here, but | would emphasize the
words that direct the court to confer with the parties before
making a referral. Also, | think if they’re going to be a judge
on a court, whether it’s trial or appellate, they’ve got to recog-
nize that they have the responsibility, not just the option, or on
a whim, of deciding whether or not to encourage it.”*** With
advocates like Judge Evans defending the ADR Act’s integrity,
we will always have a reason to party. See you in 2017!

*Lisa Weatherford holds M.A. degrees in
English and Legal Studies, and is employed
with the Texas Legislative Council-Legal
Division. She is a volunteer mediator and
arbitrator, and is on the Austin Association of
Mediators board of directors.
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THE HISTORY OF THE
ALTERNATIVE DISPUTE

RESOLUTION SECTIONAS TOLD BY
ITS FORMER CHAIRS

(Note from the Chair of the Newsletter Editorial Board: We
asked each former Chair of the ADR Section to send us a short
recollection of his or her term as Chair. Here is a history of
the ADR Section through their eyes.)

Kimberlee K. Kovach and Lanelle Montgomery (the years
preceding the ADR Section, as well as its first year—1992-
1993—as told by Kim Kovach)

A. A Grassroots Initiative

In 1979, Judge Frank Evans responded to a call
= from the Chief Justice of the Texas Supreme Court
. to explore alternatives to litigation as a result of
the Pound Conference. The initial exploration was
1 that of mediation in the context of Neighborhood
4 Justice Centers, which had been initiated in other

jurisdictions.  The Houston Bar Association

formed a committee led by Judge Evans, which in
Bl 1980 opened the first community mediation center

in the state of Texas, the Houston Neighborhood
Justice Center. In September 1980, the very first 40-hour me-
diation training was conducted at the South Texas College of
Law. A variety of volunteers, including local attorneys, were
trained. While Houston served as the location of the initial
center, soon interest came from the north, specifically Dallas
and Fort Worth, which opened centers shortly thereafter.

B. Statewide Expansion and a State Bar
Committee

As additional centers opened around the state, leaders recog-
nized that a method of coordination on a statewide basis would
be beneficial to the movement. Not only would a statewide
organization assist in coordinating information among the cen-
ters, it could also provide expertise to other jurisdictions inter-
ested in establishing new mediation programs. Many of the
volunteer mediators were lawyers, and in most locations some
of the local judges were supportive of the centers. In many
instances, the centers were connected to some facet of the legal
system, whether through referral of cases or the use of office
space. It seemed logical that in 1981, the State Bar of Texas
established the Committee on Alternative Dispute Resolution
(the “Committee™). As a result, interest in mediation and ADR
among Texas lawyers and judges continued to develop around
the state.
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C. Growth Through Program Implementation
and a Financing Act

The community mediation centers continued to expand, and
soon several existed throughout the state, ranging from Beau-
mont to El Paso, from Fort Worth to San Antonio and Corpus
Christi. The Committee’s work grew beyond a coordinating
role and focused on expansion and education efforts. While the
1987 Texas ADR Procedures Act (Chapter 154 of the Texas
Civil Practice and Remedies Code) is most often thought of
when discussion centers on legislative efforts in the state, the
first statewide statute impacting ADR was enacted in 1983.
This statute (the ADR Systems and Financing Act) provided an
ongoing method for these centers to be funded at the local
level. Now found at Chapter 152 of the Texas Civil Practice
and Remedies Code, the law provided that each county com-
missioners court could add to the filing fee for civil cases a
surcharge to comprise that county’s funding for the local dis-
pute resolution centers. This effort resulted in the ability of
local centers to be self-sufficient.

Education and experimentation continued, and in 1986, two
Houston state district judges agreed to experiment with court-
annexed ADR. They referred—even urged—Ilitigants in pend-
ing cases to participate in the Moderated Settlement Confer-
ence process. While lawyers were still hesitant and reluctant,
efforts continued, as the use of the process was certainly suc-
cessful in resolving cases. From this experimental approach,
the Committee began to consider the possible expansion of
court-annexed ADR.

D. The Texas ADR Procedures Act (“ADR
Act”)

Recognizing the courts’ reluctance to order—or in many cases,
even suggest—that litigating parties use mediation or other
ADR procedures to assist in settlement, the Committee, and in
particular its legislative subcommittee, determined that the time
might be appropriate for legislation to address the issue. The
subcommittee began work on drafting a statute that would pro-
vide courts the impetus and authority for ADR use. In particu-
lar, two prominent members of that subcommittee—Judge Ev-
ans and Professor Ed Sherman—undertook the task of drafting
a proposed statute.

Cyndi Krier, then a State Senator from San Antonio, was per-
suaded to sponsor the bill, which was subsequently passed

continued on page 10
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FORMER CHAIRS

continued from page 9

without controversy. The consequences of the statute’s enact-
ment, however, took a few years to develop. The ADR Act, in
part a product of the Committee’s legislative subcommittee, at
the time was the most comprehensive ADR statute in the coun-
try. This statute is viewed as the backbone of ADR practice
throughout Texas, not only in state courts, but it also has
served as the foundation for the rules and procedures that many
Texas federal courts enacted. The Texas ADR Act was used as
a model for other states as well.

Following enactment, the Committee responded to Judge Ev-
ans’ contention that education was an important key to usage.
The Committee then published the first handbook in 1988.

E. Education Efforts Result in Increased and
Expanded Use

Although activity and interest in ADR appeared to be increas-
ing throughout the state, knowledge among most lawyers and
judges remained minimal. In fact, it appeared to take a few
years for the idea of court-annexed ADR to gain hold. The
publication of the 1988 handbook served as a tool to educate
the judges and lawyers who were resistant to mandating or par-
ticipating in ADR.

The Dispute Resolution Centers focused on general public edu-
cation, using such activities as Dispute Resolution Day and—
with the assistance of the TYLA—publishing comic books for
peer mediators. The Committee continued to focus on increas-
ing knowledge and awareness among judges and lawyers.
Committee members also provided assistance to a variety of
local courts in the creation and implementation of settlement
week programs. With the help of the CLE Department of the
State Bar, the Committee began to conduct CLE programs
about ADR, and Committee members began speaking about
ADR as part of other legal education programs. A new hand-
book, which outlined in detail all of the ADR processes pro-
vided in the ADR Act, was published with the financial support
of the Texas Bar Foundation. This book was acknowledged
nationwide as providing an impressive ADR overview.

F. Continued Growth

By 1990, the Committee had grown and undertaken a number
of projects. While the Committee had not initiated the settle-
ment week statute, it did contribute to is content and especially
its implementation. As interest grew, so did the size of the
Committee. Work efforts necessitated the establishment of
many subcommittees, which were then assigned to address
various issues and projects.

In 1991, State Bar President-Elect Bob Dunn recognized that
the now-enlarged “Committee,” with over 100 members, might
benefit from the collaboration of two Co-Chairs, and Lanelle
Montgomery and | assumed the roles. To assign and delegate
among over 100 interested and energetic individuals proved to
be somewhat challenging, but the interest and enthusiasm con-
tinued to grow. A survey was taken to determine if the time
was ripe to transition into a full section of the State Bar.

G. The Birth of the ADR Section

The idea of “sectionhood” was being explored in a couple other
states, as well as within the American Bar Association, where |
was a member of the Standing Committee on Dispute Resolu-
tion. (In fact, the ABA’s committee officially transitioned from
committee to section in February 1993, a few months behind
Texas.) Lanelle Montgomery and | drafted bylaws and a pro-
posal that went before the State Bar Board of Directors. The
Committee was especially mindful that the section should be
open to all interested individuals, not just lawyers. In Spring
1992, the Board of Directors approved the section’s creation.
In June 1992, at the State Bar Annual Meeting in Corpus
Christi, the State Bar of Texas ADR Section officially came
into existence. The first general membership meeting was held
on Friday, June 19, 1992, at which time the first Council and
officers were elected.

H. The First Year: 1992-1993

During the ADR Section’s first year, initial efforts involved
making determinations about the structure of the Section in
terms of its committees and subcommittees, as well as a priori-
tization of goals and objectives. The Council was particularly
mindful of the need to utilize all of the talent that had ex-
pressed interest, as the Committee of 100 members was now a
Section with hundreds of members. An important first step
was the establishment of the foundation for Section work and
projects. A primary Section goal was the continuing effort to
educate the legal profession and the general public. Initiating
interaction and coordinating efforts with other sections of the
State Bar was another early objective. The Section also put
into place a systematic method for the tracking of state legisla-
tion.

In terms of substantive issues, the topic of regulation continued
to be at the forefront. In particular, a subcategory of regula-
tion—ethical concerns—appeared to garner the most consid-
eration. The Section created an ethics committee, which began
work on a code that was officially enacted in 1994. Another
substantive focus of the Section was on training of mediators,
and a Section committee transitioned into a separate entity, the
Texas Mediation Trainers’ Roundtable. A concern with court
referrals was another issue of concern, and the court committee
created model orders of referral for dissemination among Texas
judges. Finally, educational efforts continued with a compre-
hensive CLE program held in September 1992.

Charles Guittard (1993-1994)

I remember the Council meetings at the Texas Law
Center very fondly and the overnights at the Double-
tree next door. The primary thing | remember was the
first code of ethics we passed for mediators. We had a
form from a non-attorney organization, but it didn't
seem to cover all the areas we thought should be addressed for
attorneys. Although it might seem that a code of ethics for
mediators would be non-controversial, in fact there were sev-
eral tricky subjects that generated heated discussion. One was
the practice of attorneys making campaign gifts to judges from
whom they hoped to obtain mediation referrals, or serving on
judges’ campaign

continued on page 11
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committees for the same purpose. With the support of Judge
Evans, a provision was added to the code of ethics dealing with
these practices. It was somewhat watered down later, although

it still exists in the code and serves as an admonition to media-
tors not to bring disrepute upon mediation referrals—and me-
diation itself—through interactions with the judiciary that
might generate criticism The other thing | remember was the
quality of the newsletter, which about that time had some inter-
esting and progressive articles submitted by our members.

C. Bruce Stratton (1994-1995)

In July and August 1994, the Section conducted a
survey on “credentialing of mediators” to ascertain
how members felt about the issue. The response was
excellent, the results were published in the winter
issue of Alternative Resolutions, and copies were
given to members of the Texas Legislature. A task
force on quality of practice was formed to address the creden-
tialing issue. A draft position paper (voluntary pledge for me-
diators) was distributed in December 1994 for comments. An
editorial board was created to oversee the quantity and quality
of articles in the newsletter.

The Section met on March 4, 1995 with committee meetings,
reports, and a forum entitled “Credentialing, Legislation, and
Ethics.” The Organization Coordinating Board was created to
develop a network of ADR organizations. The Section spon-
sored a booth at the Society of Professionals in Dispute Resolu-
tion (SPIDR) annual conference in Dallas in October 2004 and
received an excellent response. A legislative-action plan was
prepared to respond to ADR legislation. An “arbitration et al.
committee” was formed to research and develop ways to serve
fields other than mediation. The Section, joined by SPIDR,
addressed the issue of mediation confidentiality through an
amicus curiae brief in a Virginia case on appeal.

David Cohen and E. Wendy Trachte-Huber (1995-1996) (as
told by David Cohen)

Wendy Trachte-Huber and | served as Co-Chairs of
| the ADR Section in 1995-1996. (I steered, she navi-
i gated.) During our tenure, and spilling over from the
years preceding and following while serving on the
ADR Council, several important ADR initiatives
were percolating: mediator ethical guidelines, cre-
dentialing issues, and confidentiality during media-
tion filled our monthly agendas, topped off by some
wonderful annual CLE programs on negotiation and
on mediation skills held in Santa Fe, New Orleans,
and Houston. (Who can forget Carl Icon and the
Monolith dispute?)

Perhaps most substantively during our tenure, the Section dis-
cussed filing an amicus brief in a Fifth Circuit Court of Ap-
peals case, addressing the issue of confidentiality in mediation.
The case arose out of an audit of delinquent federal farm loans

made by an agency of the U.S. Department of Agriculture.
Mediations between the delinquent borrower and the lender
were conducted under the auspices of Texas Tech University
pursuant to a contract between the university and the USDA.
The mediations were to be governed by the ADR Act, which
treats mediations as confidential proceedings for most pur-
poses. A criminal investigation of the delinquent loans led to
the empanelling of a federal grand jury, and the loan files were
subpoenaed, including all documents and communications gen-
erated during the mediations. The mediator, a Texas Tech fac-
ulty member and, incidentally, former ADR Section Chair,
refused to produce the material generated during the media-
tions, relying on the confidentiality provisions of the Texas
ADR Act.

The Section's amicus brief was, if | may say so, rather compel-
ling. Regrettably, the Fifth Circuit saw matters otherwise. See
In re Grand Jury Subpoena, 148 F.3d 487 (5th Cir. 1998).

In advancing the use of mediation by volunteer third-party neu-
trals, the Section had better luck with our legislature. We testi-
fied in behalf of and drafted an amendment to the Texas ADR
Act, Section 154.055, which provides qualified immunity to
volunteer third-party neutrals absent intentional misconduct or
gross negligence.

During our tenure, we saw the continued growth in the use of
ADR by courts at all levels. Arbitration and mediation became
the rule, not the exception, with broad acceptance. It was a
golden period.

Suzanne Mann Duvall (1996-1997)
“It was the best of times, it was the worst of times, it
was the age of wisdom, it was the age of foolishness, it
was the epoch of belief, it was the epoch of incredulity, it
was the season of Light, it was the season of Darkness,
we had everything before us . . . .”
Chatles Dickens, A Tale of Two Cities

In 1996-1997, the Section was just four years old —
going on five. It was the time of our youth—filled
with enthusiasm, expectation, and excitement.
ADR (particularly mediation) was the thing and
was beginning to be embraced by practitioners,
would-be practitioners, courts, and advocates alike.
The Section’s membership rolls swelled with each new year.
(If memory serves, membership was at the 1,300 and 1,400
level and growing.) The Council had recently adopted a set of
Ethical Guidelines that has become the standard for the profes-
sion. The Texas Supreme Court, in response to a request by
David Cohen and Wendy Trachte-Huber, 1995-1996 co-chairs
of the Section, had convened an Advisory Committee on
Court-Annexed Mediations. The second edition of Dispute
Resolution Texas Style was in the works, and the Section had
come up with a plan for credentialing mediators.

continued on page 12
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In spite of the groundswell of enthusiasm and activity, or per-
haps because of it—and in particular because of the Section’s
proposed plan for mediator credentialing—there developed a
great deal of real or perceived acrimony among the mediation
community with several groups of non-attorney mediators lin-
ing up on one side in opposition to the Section’s plan. Thus
began our “season of Darkness . . ..”

I would like to think, however, that by my term’s end we had
entered into our “season of Light,” with the beginnings of un-
derstanding, effective communication, and trust being built
among the various factions and the Section. The concept of the
“Roadshow” (wherein Section members would present con-
tinuing education programs to outlying areas of the state); an
expanding and well-thought-out newsletter, and two continuing
education programs—one at the State Bar Annual Meeting and
the second a mid-year program in February—helped bring
about such conciliation by bringing everyone together to dis-
cuss our differences and build on our similarities.

When 1 reflect on my year as Chair, however, the memories |
most treasure are the deep and abiding friendships | made
through my work with the Section. | hesitate to start naming
names at the risk of leaving out a treasured friend or two. But
you know who you are. Over the years, we have never failed
to express our affection for each other, both personally and
professionally. Look down the list of all of those who have
served the Section so well over the past 15 years, and you will
see a list of giants in the profession, all of whom I am proud to
call “friend.” And the best thing of all is that now, just like in
1996-1997, despite all of the changes since then, we—the Sec-
tion, its members, and the alternative dispute resolution profes-
sion—still “have everything before us™!

John P. Palmer (1997-1998)

When setting the Section’s goals and hopes for the
1997 — 1998 year, | stated at the annual meeting,
"In order for the Section and the Council to be
successful, we must understand the roots of our
past while looking toward the future and keep in
mind our purpose as stated in Article I, Section 2
of the Bylaws, which is ‘to promote the use and quality of Al-
ternative Dispute Resolution (ADR) in Texas.™

We built on the past leadership of ADR visionaries and en-
riched the ADR community by first-class continuing education,
disbursement of information on ADR, and improvement of
communication to our membership. We were immersed in
several issues addressing mediator quality.

Mediator Standards. The Council wrestled with the scope of
mediator standards.  The Texas Supreme Court Advisory
Committee on Court-Annexed Mediations reached a consensus
proposal and submitted its report to the Supreme Court on
March 18, 1998. An Ad Hoc Committee of the ADR Section
Council was created at the April 25, 1998 ADR Section Coun-
cil meeting to address The Proposal for a Voluntary Program

for Mediators' Designation—"Credentialed by the Alternative
Dispute Resolution Section of the State Bar of Texas”—as
promulgated by the Quality of Task Force of the ADR Section
("ADR Task Force Proposal') and the Supreme Court Commit-
tee Report. The ADR Task Force Proposal was approved by
the Council at the June 12, 1998 meeting. This approval
proved to be the first step in the creation of what is now known
as the Texas Mediators Credentialing Association.

Assure the Quality of Mediation. David Cohen, on behalf of
the Section, filed an Amicus Brief in In re Grand Jury Sub-
poena Dated December 17, 1996 before the United States
Court of Appeals in the Fifth Circuit. This brief sought to pro-
tect the confidentiality of mediation proceedings in federal
criminal grand jury investigations, unless a threshold test was
met.

Continuing Education. On September 12-13, 1997, the Section
hosted the “Mastering Mediation for the Third Millennium”
seminar, and also celebrated 10 years of the ADR Act. Former
Bexar County Judge Cyndi Taylor Krier, who had been instru-
mental in the passage of the ADR Act as Texas state senator,
gave a historical perspective of the creation and passage of the
ADR Act. Ross Stoddard organized this successful and imagi-
native seminar.

Paul Keeper continued the momentum of the "Roadshow Pro-
gram" initiated by Suzanne Duvall. This program developed
curriculum and allowed Section members to give ADR presen-
tations throughout the state.

The mid-year meeting and annual continuing education pro-
gram focused on arbitration. Over 100 people attended the
mid-year meeting and program on arbitration, held on February
7, 1998 in Austin. Paul Keeper, Barbara Hannon, Helmut
Wolff, Marty Leewright, and Tammy Hilboldt forged this ex-
cellent seminar on arbitration, a topic which our Section had
rarely discussed before.

On June 12, 1998, the annual meeting luncheon featured Bruce
Stratton, who reported on the Supreme Court Advisory Com-
mittee Report, and Kim Kovach and Robert Schuwerk, who
spoke on the Texas Supreme Court Jurisdiction over Mediators
and the Applicability of Texas Disciplinary Rules of Profes-
sional Conduct to Mediators and Arbitrators.

Promotion of ADR. For the very first time, the Section had its
own home page and web site. Carl Forrester led the charge and
almost single handedly developed this impressive webpage.

After 20,000 of the pamphlets, Dispute Resolution, Texas Style
(second edition) were distributed, the Council approved a sec-
ond printing of the pamphlet. Marty Leewright and his com-
mittee worked diligently on the re-printing and distribution of
this valuable pamphlet.

Jim Gibson, who at the time was Criminal Justice Sub-
Committee Chair, in association with the Texas Young Law-
yers Association, gave one-day seminars on victim-offender
mediation throughout the state. Liz Wally, Chair of the School
and University Sub-Committee, in association with the Univer-
sity of Texas, promulgated newsletters to middle school stu-
dents throughout the state on peaceful resolution of disputes.

continued on page 13
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John A. Coselli, Jr. (1998-1999)

During 1998-1999, the Section continued to im-
prove its newsletter and website, and it continued
its support of the committee considering the vol-
untary credentialing of mediators.

Gary D. Condra (1999-2000)

During 1999-2000, the Section, in cooperation
with the Corporate Counsel Section, presented
an innovative CLE program entitled “New An-
swers for a New Age.” The Section also devel-
oped an international arbitration training course, co-sponsored
by the Chartered Institute of Arbitrators. The Section contin-
ued to improve its newsletter and website, and it continued its
support of the Texas Mediator Credentialing Committee.

Certainly, when | look back on the opportunity that | had to
serve as Chair, the Section’s solid achievements give me great
pride—not in the part | played, but in the fact that the Section,
through its members, continued to provide leadership to the
ADR profession. And on a personal note, | believe the period
leading up to my tenure will be viewed by those who follow as
the time when the ADR Section took a brave stand to defend
the confidentiality of mediation—a standard which even today
is recognized and respected throughout the nation.

Caliph Johnson (2000-2001)

During 2000-2001, the ADR Section’s accomplishments were
as dynamic and vibrant as the youthful field of ADR itself.

A. ADR Section Initiatives

First Annual Council Retreat. On August 25-26,
2000, the Council and several past Chairs held a
retreat in San Antonio. The goal of the retreat was
to determine what roles the Section would serve:
to the State Bar, to the Section’s membership, to
other Sections of the State Bar, to other organiza-
tions, institutions and individuals, and to society
generally. Once the direction was decided, the body then set
out to re-shape the Council’s committee structure and roles,
and set goals and objectives for the coming year.

Fall 2000 Annual Conference: “I’ll see you in Court”. On
September 22, 2000, the Section hosted its Fall Annual CLE
Conference, “I’ll See You in Court,” at South Texas College of
Law in Houston. The Section was joined by several cooperat-
ing organizations.

Mid-.. Meeting. On February 10, 2001, the Section held a
Mid-year Council and Section meeting, and presented a CLE
conference entitled, “Mediating and Arbitrating Employment
Lawsuits: What the Experts Want You to Know.”

B. Other Collaborations and Joint Initiatives
During the year, the Section continued to join forces with the

State Bar, other Sections of the State Bar, and other national
and international organizations, to address such mainstream
issues as: Multi-Disciplinary Practice, Multi-Jurisdictional
Practice, Unauthorized Practice of Law, and Uniform Media-
tion Act. In fact, at the 2000 Annual meeting of the Bar, the
Section co-sponsored a panel discussion on Multi-Disciplinary
Practice with the Corporate Counsel Section. New issues such
as Collaborative Law arose during the 2001 legislative session,
which required further joint efforts. Regulating and credential-
ing court-annexed mediation remained ongoing concerns ad-
dressed through the Council, along with the Texas Mediator
Credentialing Association and the Supreme Court Advisory
Committee.

Wayne I. Fagan (2001-2002)

The Section held its annual leadership retreat in

August 2001. In response to September 11 events,

the Council decided to implement a Pro Bono
Community ADR Project.

: The Section revised the website, www.texasadr.org,
and added a members-only section. It undertook an initiative to
educate both neutrals and consumers of mediation services on
the Uniform Mediation Action, and in cooperation with Texas
Wesleyan School of Law, organized the annual CLE in Fort
Worth with keynote speaker Ambassador Nancy Ely-Raphel of
the Office to Monitor and Combat Trafficking in Persons, U.S.
State Department.

The Section completed an agreement for the publication of
Rau, Sherman & Shannon’s Texas ADR & Arbitration Statutes
Annotated, to be added to the Section’s publication of Hand-
book of Alternative Dispute Resolution.

The Section formed a Class Action & Mass Torts Subcommit-
tee, helped launch the Texas Mediator Credentialing Associa-
tion, and with the ABA Dispute Resolution Section, agreed to
host an annual meeting in March 2003 in San Antonio.

Deborah Heaton McElvaney (2002-2003)

In every Chair’s Corner of Alternative Resolu-
tions, | reminded the Section’s members of the
| Section’s single, simple purpose: “to promote
bl the use and quality of Alternative Dispute Reso-
lution (ADR) in Texas.” At the Council’s retreat
in September 2002, we focused on this charge, using it as the
platform in planning programs and trainings, in modifying our
committee structure, and revising our newsletter and website,
all with the purpose of meeting our members’ needs while con-
tributing to the general promotion and use of ADR. The fol-
lowing is just a snapshot of the many projects in which the Sec-
tion took a leadership role, and in so doing, made a difference.

Cross-Cultural ADR Project. At our first Council meeting
following 9-11, the Council voted unanimously to be proactive
in responding to the horror of 9-11. The Section’s response was
to form a task force, originally called the “9-11 Task Force,”
but later changed to “Cross-Cultural ADR Task Force,” to co-
ordinate with numerous governmental entities, DR Centers,
religious groups and leaders, and many others to develop pro

continued on page 14
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bono ADR services in Texas. The project focused on the need
for better understanding between races and religions to thwart
hate crimes, and to deliver services to our men and women in
the military who experience conflict as a result of activation,
deployment, or loss of employment. The first training by this
group occurred on July 26, 2002:; “Mediating Across Cultures.”
Third Annual Institute for Responsible Dispute Resolution. On
October 11, 2002, the Section co-sponsored the Third Annual
Institute for Responsible Dispute Resolution, “Integrity, Hon-
esty and Effectiveness in Dispute Resolution,” held at South
Texas College of Law. This one-day institute addressed meth-
odologies in handling difficult issues and individuals, new
technology, and the rise of professional protocols in both arbi-
tration and mediation processes.

March 20-22, 2003: The Fifth Annual Conference of the
American Bar Association Section of Dispute Resolution.
“Insight for Inspired Practice.” The Section co-sponsored this
conference in San Antonio and took a highly active role in its
success. Our Section contributed $2,500.00 as scholarship
funds to be given to those who could not afford to attend the
conference. Many of our Section members participated in
planning and implementing the program. On Friday night, our
Section co-hosted the gala, which commemorated 10 years of
service to the dispute resolution field. On Saturday morning,
our Section sponsored “Breakfast With The Texas Bunch.”
While eating a real Texas breakfast and listening to a panel
discussion presented by the crafters and drafters of our State
ADR legislation—Judge Frank Evans, Hon. Cyndi Krier, and
Prof. Edward Sherman—the group was entertained by a mock,
but successful, mediation of the quarrel between Colonel
Travis and General Santa Ana.

Revamped Member Services. The singular question asked over
and over at Council meetings, was “Will this enhance member
services?”

A At the September 2002 retreat, the Council
took a long, hard look at past goals, objectives, and accom-
plishments. Many hours later, the Council agreed that one way
to enhance member services was to revise our committee struc-
ture, which, over the years, had become cumbersome and inef-
ficient. This was done, and the resulting structure more-
precisely defined the goals of the committees and the roles of
their members.

B. A great deal of time and energy had gone
into improving the form and substance of our Section’s news-
letter. The newsletter was, by then, published four times a bar
year, as was the original intent. The newsletter had more sub-
stantive articles addressing particular areas of law and the nu-
ances of ADR in those areas. The newsletter continued to have
its standard articles: the Ethical Puzzler, Book Review, and
Legislative/Case Law Update.

C. Probably the most obvious improvement to
member services was the look and feel of the Section’s web-
site, www.texasadr.com. The Publications Committee had

worked hard to make sure information was posted in a timely
manner, that it was easily retrieved, and that questions posted
by visitors were answered expeditiously.

D. Our Legislative Committee monitored all
proposed legislation dealing with ADR matters and reported to
the Council when pertinent bills were proposed. The Council
took a strong stand against adopting the Uniform Mediation
Act (“"UMA”) in Texas. The Section was a great resource to
others wishing to consult about our State’s ADR legislation
and the problems presented by the UMA in relation thereto.

E. The Section played an intricate role in devel-
oping and finalizing the goals and objectives of the TMCA.
Credentialing soon would be available to those who fit the
guidelines.

Michael J. Schless (2003-2004)

Three highlights of the 2003-2004 Council year
come to mind. The first was the great experiment
with independence from State Bar administration.
For a few years, there had been a pervasive sense
that the State Bar was not doing an adequate job of
meeting the needs of Sections generally, and our
Section in particular. We decided to retain our own salaried
Executive Director. The experiment yielded two significant
results. First, the State Bar got the message and undertook to
significantly improve the nature and quality of their services to
the Sections. Second, we got the message that coming back
into the fold of the State Bar would be to our benefit. It has
been a mutually rewarding relationship ever since.

Second, having just concluded the 78" Legislative session un-
scathed by the Uniform Mediation Act, we undertook to take
the message to other states that the confidentiality provisions of
the UMA were inadequate. Led primarily by the articulate and
scholarly efforts of Brian Shannon, the beauty and elegant sim-
plicity of the Texas ADR Act was exposed to the nation. And it
seems to have worked. Since its introduction in 2001, the UMA
has been adopted in only nine states.

Third, in the course of our work with the legislature, we
learned that while the UMA was not even on the radar screen,
arbitration was about to become a bright and clear target for
attack, particularly in consumer and employment cases and in
contracts of adhesion. We began a series of arbitration roundta-
bles to which we invited all of the stakeholders: representatives
of consumer groups, the Litigation, Consumer, and Employ-
ment Law Sections, the Better Business Bureau, the legislative
and judicial branches, and national arbitration service provid-
ers. Thanks to the efforts of John Fleming, Michael Wilk, and
Bill Lemons, that series of roundtables gave birth to the State
Bar of Texas Fair Practice Guidelines, which are contained in
the Consumer Arbitration in Texas pamphlet written by John
Boyce and published by the Section in 2006.

continued on page 51

Alternative Resolutions

P

Summer/Fall 2007




Texas Assoclation
of Mediators:

Past, Present, and Future

By Suzanne Mann Duvall*
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On September 6, 1985—pre-dating the Texas Alternative Dis-
pute Resolution Procedures Act by two years, the founding of
the Association of Attorney-Mediators by five years, and the
creation of the Alternative Dispute Resolution Section of the
State Bar of Texas by seven years—a group of mediators
drawn from several professions (including attorneys, therapists,
and other related fields) came together to form what is now
known as the Texas Association of Mediators (TAM). It was
the first statewide organization in Texas of and for mediators
and the mediation profession.

TAM began its existence as the Texas Association of Family
Mediators. In a priceless letter dated May 20, 1994, Susanne C.
Adams, one of its founders and a pioneer in the field, tells the
story of the organization’s humble beginnings:

Once upon a time a long time ago (in 1984),
Gary Kirkpatrick.... (then the case manager for
the Dallas Dispute Mediation Service), decided it
might be time to think about mediators network-
ing with each other around the state. With the
invaluable help of Anne-Marie Norman (now
Moreault) and others, he organized a meeting in
Austin on a cold and rainy November 3, 1984,
and about thirty family mediators showed up.
Out of that meeting came the creation of the
Texas Association of Family Mediators.

I’ve long believed that T.A.F.M. was really
founded because there were not many of us in
Texas at the time, and we were isolated in small
groups in various parts of the state. I think we all
wanted to network with each other and gain
strength and knowledge from each other. Believe
it or not, this was a very cohesive, friendly and
cooperative group in those days. We did not
fight with each other (though we did not always
agree with each other, we disagreed agreeably),
and we sought to support and help each other as
much as we could. | think we all believed that if
we stuck together, we could achieve great things.

This was a truly interdisciplinary group of peo-
ple, about half lawyers, half therapists, and a few
with other backgrounds, dedicated to furthering
the cause and use of family mediation in Texas.
Our stated purposes were: (a) to promote and
encourage mediation; (b) to educate the public;
(c) to engage in other public relations activities;
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(d) to encourage worthwhile legislation; (e) to
encourage communications among family me-
diators; (f) to set standards of good practice for
family mediation; (g) to assure ethical behavior
of mediators; and (h) to help family mediators
obtain training.

The first monies paid to T.A.F.M. were collected
informally at each meeting (usually $5 per per-
son) just to meet expenses of mailing, copying
and so on. Numerous meetings were held in
1985 to establish membership criteria, ethical
guidelines, organizational structure, corporate
structure (T.A.F.M., now T.AM., is a Texas
Non Profit Corporation with an approved 501 (c)
(3) designation from the 1.R.S.) and other mis-
cellany pertaining to the start-up of any new pro-
fessional organization. All our skills, patience,
perseverance, know-how and friendships were
put to the test over this period as we wrangled
with each other for what we each so strongly
believed. Should we have more than 40 hours of
training required? (There was no ADR statute in
1985, and most of us had taken a 40 hour basic
or family mediation training.) Should we require
an advanced degree, and if so, what kind?
Should we have an experience requirement?
Should we ascribe to this set of ethical guide-
lines or that, or should we write our own?
Should we be able to lobby the legislature or
not? (HB 1146 was pending in the 1985 legisla-
ture pertaining to court referrals to mediation in
SAPCRs.) What would the bylaws contain and
who would write them? How much should mem-
bership dues be? And so on until all of these
were decided.

We organized the Board of Directors with a bal-
ance of attorneys, therapists and “others”, so
leadership would be shared among the various
disciplines represented in the association. The
first elected board of directors took office on
March 9, 1985, as follows:

continued on page 49
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THE ASSOCIATION OF
ATTORNEY-MEDIATORS:

STEVE BRUTSHCE’S
INSPIRATION AND LEGACY

By Mike Amis*

It is a privilege to tell the story of the Association of Attorney-
Mediators for this special issue of Alternative Resolutions.

The Organization Today

The Association of Attorney-Mediators (“AAM”) is a Texas
non-profit trade association comprised of independent attorney-
mediators bound together in a common purpose: “to support
and promote professional and qualified attorney-mediators who
are committed to the proposition that the existing system can
fulfill its intended purpose through the use of voluntary and
court-annexed mediation.” AAM’s home office is in Dallas,
and Brenda Rachuig serves as its Executive Director.

Qualified attorneys are invited to join AAM based on their ex-
perience levels as attorneys (currently a minimum of eight
years for full membership or five years for associate member-
ship), successful completion of a basic mediation training pro-
gram approved by AAM (currently there are nineteen such pro-
grams), and recommendations from their peers.

AAM’s 291 members are located in twenty-three states and
report they have conducted more than 229,000 mediations.
These members fulfill ongoing practice and education require-
ments, are subject to a grievance procedure, and join together
in being insured in connection with their mediation practices.
AAM is governed by a traditional Board of Directors, currently
comprised of nine members plus the immediate past-president.
Trey Bergman, of Houston, serves as the 2007-2008 President.
Areas where ten or more members are located are eligible to
form chapters, of which there are now six: Houston, San Anto-
nio/Bexar County, Central Texas, North Texas, Oklahoma, and
St. Louis.

In Texas, AAM has actively provided amicus curiae assistance
to members and trial counsel on issues in the courts affecting
the use of mediation. The organization also provides legisla-
tive guidance to the mediation community through its represen-
tative during Texas legislative sessions. Additional current
information may be found at AAM’s website: www.attorney-

mediators.org.

Brutsché and Others Lay the Foundation for Great Work

The story of AAM begins with Steve Brutsché, a Dallas attor-
ney who lived from 1944 to 1991. Every great work has be-
hind it individuals who see the goal clearly, plan and think long
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and hard about how to pull it off, passionately believe they are
right, gain the support of necessary people, anticipate the obsta-
cles, determine to pull it off at all costs, and simply will not be
denied. Brutsché was such an individual. His (and his support-
ers’) great work: to transform the civil justice system through
the use of court-annexed mediation.

The potential for court-annexed mediation in Texas was in
place when Steve formed AAM in the summer of 1989. By
that time, Frank Evans, Ed Sherman, Senator Cindy Krier and
others had worked for the successful passage of the 1987 ADR
Act. In the years between 1987 and 1989, several people in
Dallas traveled different paths that came together in the sum-
mer of 1989, when the Dallas Bar Association (“DBA”) organ-
ized the first Basic Mediation Trainings. District Judge Gary
Hall had observed Ft. Worth’s successful Settlement Week and,
with the help of others, conducted a successful Settlement
Week in Dallas County. Grant Seabolt had been one of his key
assistants. The DBA had two respected civil trial lawyers as
chairs of its Business Litigation Section and ADR Committee,
Charles Guittard and Jay Madrid, respectively. Hesha and Jeff
Abrams were experienced mediators who operated a private
mediation firm, and they provided training principles and tech-
niques. And then there was Brutsché, a man who, by the sum-
mer of 1989, had been to several mediation training seminars,
studied different mediation models like the ones used by the
U.S. Department of Justice and the Mennonite Church, con-
ducted perhaps fifty to 100 mediations himself, and served as
Vice-Chair of the DBA’s ADR Committee.

In the summer of 1989, these six lawyers and Judge Hall con-
ducted a two-day mediation seminar, the first day being aimed
at the Bar in general and the second day being a workshop for
applicants who had been accepted based on their answers to
written questionnaires eliciting their reasons for wanting to
attend. The six lawyers combined to produce what rapidly
would become known as the “Dallas Training” or the “Brutsché
Training,” which would continue under the auspices of the
DBA through 1992 and would spawn three private training
firms: Attorney-Mediators Institute (“AMI”), American Acad-
emy of Attorney-Mediators, Inc. (“The Academy”), and Learn
from the Masters. Brutsché initially formed AAM as a private
company to conduct trainings in advocacy for trial lawyers and

continued on page 17
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to conduct mediation training for lawyers outside Dallas. He
offered low-cost group malpractice insurance through SPIDR,
and every AAM member in those early days was a member of
SPIDR, which introduced them to the larger world of conflict
resolution.

The problem with Brutsché’s model for his operation of AAM,
Inc. was that he couldn’t shake his new trainees loose! As the
mediation orders started arriving from the courts, and the re-
sults arrived showing mediation’s overwhelming success, the
new mediators wanted to eat, drink, talk mediation just like he
did. Seasoned, crusty trial lawyers—now mediators—actually
smiled and said things like, “It’s the wave of the future! This is
the first time I’ve ever been on the uptick of anything.” Bear in
mind that the training, carefully planned by Brutsché and his
buddies, called for each trainee to take through mediation two
of his or her own cases, so they would see the process from all
angles. Within eighteen months, Brutsché wisely consented to
the transfer of the AAM name to a non-profit corporation, the
present Association of Attorney-Mediators.

Brutsché viewed mediation as a great movement: he aimed
high. Supporting my belief that he aimed high, | quote Judge
Hall, who recalls Brutsché coming into his Dallas chambers
and saying he had received extensive mediation training and
was “dedicating his life to mediation.” Because Brutsché
aimed high, he impacted many careers and lives, helped change
the administration of justice, and saved and enhanced emo-
tional and economic resources. Those accomplishments are
real, even though insusceptible to precise measurement.

In the vernacular, Brutsché “pumped us up,” and we followed.
In my opinion, the extent to which we followed has determined
the success of mediation of lawsuits and of those who serve as
mediators. He shared all he knew. He wanted us to succeed as
lawyers, mediators, and persons, and he knew how we could do
that. The marvelous thing is that a bunch of folks have done
it! One major difficulty in writing this article is the temptation
to name everyone who implemented his gifts and successfully
carried mediation’s flag within the legal community as a direct
result of his inspiration. If | were to succumb to the tempta-
tion, this article would be little more than a list of names—Ilike
naming all the soldiers in a battle—and it would be incomplete
and unfair. All great movements have their unsung heroes, as
does mediation.

Brutsché’s Great Work: Training, Planting of Seed
Groups, and Persuasion of Judges

By the summer of 1989, Brutsché (and those working with
him) had the training program for the DBA figured out. For
the workshop, there were thirty slots available to lawyers with
eight or more years experience. The application process, by
design, was somewhat of a hassle for busy lawyers conscious
of missed billable hours. (If we couldn’t be bothered to fill out
the questionnaire, how could we be patient with the litigants—
and lawyers—we were going to serve?) The program was to
train us to be professional attorney-mediators, meaning that
when we finished we would be available to the courts and suf-

ficiently competent to request compensation. The training was
designed to see who would respond to a call to service, and the
investment of time was a critical factor. It would take about
sixty hours, consisting of two days of seminar work, two obser-
vations, two cases of our own we would take through media-
tion, and two pro-bono mediations we would perform at the
Settlement Week in Fall 1989. All who completed those steps
would be deemed to have completed the course and be placed
on the DBA Roster to be provided to the Dallas courts for the
judges’ use as they deemed appropriate. The lawyers who
completed this training would have worked for something they
viewed as important, and they would succeed. Their efforts
would determine if mediation would take hold institutionally.

All who attended that initial seminar at the Sheraton Park Cen-
tral in Dallas remember it. If your body carried a pulse, you
remember it! There was Brutsché, followed by others, who
stood up during the first day of the seminar and exhorted a ball-
room full of lawyers to renew a vocation of service to their
clients, saying in-your-face things like, “You’ve sold out to
winning and making money, and that’s not enough to sustain a
life! Your clients need you, they want you—not to draft inter-
rogatories but to solve their problems! You are the premier
problem-solvers of society!” He told the audience these things
with a smile, under control, but he was obviously on fire, and
we in the audience knew what he said was true. “This civil
justice system we have is great—the best—but it is broken, it is
failing to deliver on its stated purpose as set forth in Rule No. 1
in both the Federal and Texas Rules of Civil Procedure—the
fair, prompt, cost-effective resolution of disputes.” As the two
days unfolded, Brutsché’s enthusiasm was infectious, and the
trainees were on their way to becoming the initial pool trained
through this program. Other seasoned mediators, whose enthu-
siasm was as infectious as Brutsché’s, imparted portions of the
training: Richard Evarts, Hesha and Jeff Abrams, Al Alhadeff
from Seattle, Madrid, Seabolt, Guittard, Judge Hall, and former
Judge Dee Johnson.

Between June 1989 and September 1991, Brutsché conducted,
I believe, a total of seven workshops—three basic and one ad-
vanced training in Dallas and two basic and one advanced
training in Houston—nbefore his physical condition deteriorated
to a point where he could not participate.

In 1990, at the third DBA Basic Training, Brutsché told those
present:

When | look at you, | see the cream of our
profession . . .. [I see] the privilege of having
worked with these lawyers who have been
speaking today to literally transform our le-
gal system, . . . a privilege that is incompara-
ble and indescribable. Because the truth is
that our legal system has not been fulfilling
its promise and its purpose—the prompt, fair,
and cost-effective resolution of disputes—for
some time. What those of us who have been
laboring in the vineyard of mediation have
discovered is that the existing system can
fulfill its purpose. It is possible to do it here

continued on page 18
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THE ASSOCIATION OF ATTORNEY-MEDIATORS:
STEVE BRUTSHCE’S INSPIRATION AND LEGACY
continued from page 17

and now. Not some time in the future. . . .
those of us that work in the law have the abil-
ity here and now to transform it into a system
that, in fact, delivers on its purpose and its
promise. That is a powerful piece of infor-
mation.

It was powerful and, coming from most of us in the audience,
would have sounded preposterous. But, if you’re sitting there,
and you’ve got this guy talking to you, sounding like he sin-
cerely believes it, hey, you start to believe it! Why? Because,
he had credibility, he was one of us, he had tried cases with the
full range of success and disappointment that marks the experi-
ence of any mature trial attorney. As he put it, “Takes one to
know one.” He was a gifted teacher - teaching both advocates
and prospective mediators, showing them that there was indeed
a better way, and teaching those advocates who, by reason of
their character, experience, and desire, self-selected themselves
to be trained as mediators.

Well-planned in advance, at about the time we completed our
pro-bono mediations at Settlement Week, Brutsché made a
Judicial Week presentation to all thirteen Dallas Civil District
Judges, handing each two brown “Bench Guides” containing
articles about mediation, rules of mediation adapted from the
American Arbitration Association, and a roster of those who
had completed the course either as presenters or trainees (in
obedience to an important principle of cooperation with those
already “laboring in the vineyard”). Also included in each
Bench Guide was a pre-printed pad of Orders for Referral to
Mediation that the judges could issue sua sponte. Why two
Bench Guides for each judge? Because Brutsché understood
each judge’s court administrator was an important cog in the
administration of justice, to be involved in administering the
mediation orders to the extent each judge would allow.
Brutsché then called meetings for all the new mediators and
handed them a set of forms they could use in administering the
referral orders to come. The forms covered all steps, from re-
ceipt of the Order through a report back to the Court after me-
diation. Included was the Attorney Information Sheet, which
called for counsel to provide information about the case and to
agree to the Rules of Mediation that also appeared in the Order.
There was a purpose for each step of the training process: to
build a spirit of cooperation among the court, the court admin-
istrator, the advocates in the case, and the mediator, all working
either to resolve the case as soon as practicable or to determine
that it needed to be tried. The Dallas judges returned to their
courtrooms and began issuing orders. Mediators reported their
results to Brutsché, who maintained an accounting, and the
results came in. Regardless of the mediator, provided the ele-
ments of the process were observed, the parties had an 80%
chance of resolving their cases at mediation. By the end of
1989, 400 cases in Dallas had been reported with an 84% set-
tlement rate, opponents were converted to supporters, court-
annexed mediation had arrived in Dallas, and the world of liti-
gation had changed.

Things moved very quickly in the succeeding months, surpris-

ingly unhindered by Brutsché’s deteriorating health. He was
now clearly the bell-cow for judges’ and attorneys’ pro-active
use of mediation under Chapter 154. Closely behind—if not
concurrently with—the Dallas training, Brutsché trained two
small “seed groups” of experienced, well-regarded attorneys in
Houston. A second Dallas training of thirty took place in No-
vember 1989, and Gary McGowan of Houston attended, as
well as Joe Milner, who would take AAM to Austin. We
learned Houston really is “bigger than Dallas!” Harris County
carried twenty-four civil district courts, each handling a docket
of 2,000 cases, with one court administrator for two judges.
Dallas judges were carrying an average of 1,000-1,400 cases
each at that time. Justice delayed truly was justice denied.

Brutsché was now expanding his AAM activity, conducting
Saturday workshops for attorneys and promoting them with the
slogan, “Mediation: It’s Here - It Works - Let’s Use It.” At-
torneys completing the Dallas and Houston trainings were in-
vited to “join” AAM, pay dues, and receive free seminar atten-
dance at all AAM seminars, as well as group malpractice cov-
erage through SPIDR (how ACR). His article bearing the title
of his slogan appeared in the June 1990 issue of the Texas Bar
Journal, which answered questions lawyers would naturally
have. This article became a standard enclosure to an AAM
member’s package sent to counsel and still holds up well.

In the Spring of 1990, Gary McGowan and Nancy Atlas (now a
federal judge), accompanied by Houston colleagues Tommy
Proctor, Mark Glasser, and Don Hawbaker, met with Houston
judges and undertook a 100-case pilot project to introduce
court-annexed mediation in Houston. In September 1990,
Brutsché, following the same principles he used in Dallas,
made a presentation to Houston civil district judges. Judges
Sharolyn Wood, Lamar McCorkle, Mark Davidson, and Alice
Oliver-Parrott were early judicial proponents of mediation.
McGowan and Atlas and their Houston colleagues provided a
roster of Houston attorneys who had completed the training
and were AAM members. By then, the Houston colleagues
included Nancy Huston, Michael Wilk, Michael Clann, and
Alan Levin.

Summarizing what followed, mediation quickly took off in
Houston, and the Dallas training was carried over to Brutsché’s
newly established training company, Attorney-Mediators Insti-
tute, Inc., which conducted basic training in Dallas. A greater
pool of Houston members was quickly established. AAM was
converted to a Texas non-profit corporation. Along the way, a
newsletter was produced, which reported “Spreading the
Word,” activities by members taking the good news of media-
tion to bar groups across the state. Statistics were published in
the newsletter, The Caucus, and Brutsché wrote a column
called “The Neutral Corner.” Through May 1991, AAM mem-
bers reported 2,557 cases mediated with 2,092 settled, a settle-
ment rate of 81.8%.

Court administrators wrote a column. One, entitled “The Law-
yer from Hell,” described a then-familiar tale of a veteran law-
yer who went kicking and screaming to mediation. After his
impossible-to-settle case settled, he returned to the court, re-

continued on page 19
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questing that all his cases be sent to mediation. One court ad-
ministrator, Debbie Andrews of Dallas, used her court’s statis-
tics as a project in her MBA program, categorized cases or-
dered by her judge through June 1992, and reported 981 cases
mediated with an 83% settlement rate.

Brutsché encouraged sitting judges to attend basic mediation
training to see how the process worked. All trainees were con-
scious that we were part of something bigger than ourselves,
and we spent much effort helping each other to the extent per-
missible under our rules of confidentiality. The activities re-
ported below all had their genesis in our awareness that
Brutsché was giving away to all of us all he knew. There were
no secrets. Yes, we were competitors, but “a high tide raises all
the ships.” In Steve Covey’s terms, we were seeking to obey
the abundance mentality vs. the scarcity mentality.

In January 1991, Brutsché underwent a successful heart trans-
plant in Dallas; however, lung cancer developed, and Brutsché
died in October 1991. In this period, he continued to do all he
could to encourage and foster AAM and the use of mediation.
In June 1991, he published to the membership an important
letter, “Fees/Cancellation Policies” to guide us in that area. He
spoke last at an advanced training in Houston on September 28,
1991, just days before he died. Brutsché had a gift of phrase,
and many of the sayings he gave us have been incorporated
into our trainings and our daily practices. He exhorted us not
to have our epitaphs read, “He died well-rested.” He truly
obeyed his exhortation.

Brutsché’s Legacy: AAM’s Members Help Transform Liti-
gation Practice and Influence Other Aspects of Dispute
Resolution

Since these early years, inspired by Brutsché—and with judges,
fellow lawyers and, each other—AAM members have carried
this torch to re-tool the legal profession. As Brutsché told us,

You have the opportunity to transform your pro-
fession and give something back to it by how
you practice, not by being a mediator. It’s won-
derful to be a mediator; I’'m thankful for the
privilege of being a mediator, but that’s not
where the battle is. That’s not where the signifi-
cant difference will occur. The significant dif-
ference is going to occur in day-to-day practice,
day-to-day advocacy. That is where the change
has got to come. . . . The role of the advocate is
not to be a litigator, but to be a problem solver.
And to select the tool or tools that are appropri-
ate to the objective of the client. To select the
timing of that tool or tools and to select the com-
bination of those tools. What | am really advo-
cating is to re-think how we speak of ourselves.
Because when we call ourselves a litigator, we
limit ourselves to a one-trick pony. When we
talk about ourselves as dispute-resolvers, we
open possibilities.

Brutsché spoke those words on June 21, 1990 at the DBA Ba-

sic Mediation Training. Radical words then, and we see how
time has brought his vision to fruition.

To summarize the remarkable zeal and service of AAM’s
members, let me just say that hundreds of lawyers and judges
have been trained in the art of mediation. Following Judge
Evans’ lead, AAM trainees and members have expanded the
use of mediation to appellate courts. Court-annexed mediation
has taken root throughout the State. AAM members, following
the formula Brutsché handed them, have conducted seed-group
trainings in other states to spread the word, expanding our
membership nationwide. Members have gone on to judicial
positions on both state and federal benches at the trial and ap-
pellate levels. Members have formed mediation panels to as-
sist clergy in resolving ecclesiastical disputes. Peer mediation
programs within the public schools have been led by our mem-
bers. Members have led local, state, and national bar groups in
establishing and furthering ADR and Dispute Resolution com-
mittees and organizations, including this section of the State
Bar of Texas. Members have taken our statute to receptive
audiences to enable its adoption in other jurisdictions. Testify-
ing before legislative committees in support of the use of me-
diation, authoring books, and writing amicus curiae briefs in
specific cases have been the work of AAM members over the
years. In the law schools (and undergraduate schools) courses
in mediation and other ADR processes are now commonplace,
and AAM members have been heavily involved in giving in-
struction, more often than not on a pro bono basis. AAM’s
members have led the installation of mediation clinics in our
law schools. Drafting of ethical guidelines, working with the
Greater Dallas Board of Realtors to include a mediation adden-
dum in Texas’ standard real estate sales contract, and serving
and assisting local dispute resolution centers are additional
activities led by AAM’s members. All these activities have
been in grateful service to the gift of mediation to our practices
as lawyers and to our personal lives.

Yes, we do have a responsibility to earn a livelihood, be it as
practicing lawyers or mediators. As Steve Brutsché told us,

Our purpose as a profession (meaning the legal
profession) is not to make money. Our purpose is
to serve the legitimate ends of our client and our
legal system . ... | suggest that, to the degree that
you are aligned with that purpose, you will experi-
ence satisfaction in the practice of law. To the
degree you’re not aligned with that purpose, you
will not and have not. . . . When | say it is not our
purpose to make money, | mean that, but I also
understand that it is our responsibility to earn a
fair profit or a fair fee for what we do. There is a
significant difference in that, and | want to repeat
it. It is not our purpose to make money, it is our
responsibility. If we are going to be able to con-
tinue to provide valuable service to protect the
system to be available to people, we need to be
able to pay our employees, pay our own bills, and
provide an appropriate environment in which law
can be practiced.

These same principles, Brutsché taught, apply to our service as
mediators.
continued on page 50
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ARBITRATION INSTITUTIONS
IN TEXAS

Compiled By John K. Boyce, 111

(Note from the Chair of the Newsletter Editorial Board: John
K. Boyce, Ill, of San Antonio, contacted four prominent provid-
ers of arbitration services in Texas. Each provider sent us a
brief summary of its history and its activities in Texas. Many
thanks to John Boyce for his assistance in obtaining the sum-
maries.)

American Arbitration Association

Founded in New York in 1926,
the American Arbitration Asso-
ciation (AAA) has had a pres-
ence in Texas since the 1940s, opening its first Texas office in
1958 with one employee. Today, the AAA has a significant
presence in Texas: three offices, 75 employees, and a roster of
300 neutrals handling a wide range of domestic and interna-
tional mediation and arbitration cases covering commercial,
construction, and employment issues. Since the AAA opened
its doors in Texas, over 25,000 cases have been filed, and today
the Houston and Dallas regional offices average over 1,500
international mediations and arbitrations per year.

@ American Arbitration Association

Dispute Keealation Seveices Worldwide

The AAA and the International Centre for Dispute Resolution®
(ICDR) provide dispute resolution services to individuals and
organizations seeking out-of-court resolutions of conflicts in
the U.S. and abroad. The AAA is a not-for-profit, public ser-
vice organization committed to the resolution of disputes
through the administration of arbitration, mediation, concilia-
tion, negotiation, democratic elections, and other voluntary
procedures. In 2006, more than 137,000 cases were filed with
the AAA in a full range of matters, including commercial, con-
struction, labor, employment, insurance, international and
claims program disputes. Through 29 offices in the United
States, Ireland and Mexico, the AAA provides a forum for the
hearing of disputes, rules and procedures, and a roster of impar-
tial experts to resolve cases.

As the leader in alternative dispute resolution, the AAA has
also trained a significant amount of arbitrators and mediators,
and has administered hundreds of private elections. Find more
information online at www.adr.org.

JAMS, The Resolution Experts

Founded in 1979, JAMS, The Resolution Ex-
.€m3' perts, is the nation’s largest private provider of

alternative dispute resolution services. With 11
e eesocenan e N1GN1Y SKilled arbitrators and mediators on its
Dallas panel and more than 200 full-time panel-
ists nationwide, the JAMS Texas Resolution Center is located
at 8401 North Central Expressway in the business district of the

—
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Park Cities area of North Dallas. JAMS has had a presence in
Texas since 1991, when Hon. Clarence Guittard (Former) and
Hon. Harlan Martin (Former) founded the Dallas Resolution
Center in April of that year, while Hon. G. Frank Evans started
JAMS in Houston. Since 1991, the Texas panelists have re-
solved some of the state’s most important cases.

The panelists provide a broad range of services, including arbi-
tration, mediation, discovery referee, and settlement master
work. Subject areas include business commercial, class ac-
tions, employment, engineering and construction, intellectual
property, insurance, personal injury, products liability, and se-
curities. JAMS panelists resolve disputes of all kinds and spe-
cialize in resolving multi-party, complex disputes.

The JAMS Dallas arbitrators and mediators are available in any
of the 23 Resolution Centers nationwide to resolve disputes.
They currently travel to mediate or arbitrate cases throughout
the country. In addition, they are frequently called upon to
speak to key audiences on issues related to ADR. The JAMS
Dallas Panel includes the following distinguished panelists:
Hon. Glen M. Ashworth; Hon. Bill H. Brister; Hon. P. Oswin
Chrisman; Hon. Robert Faulkner; Jerry Grissom, Esq.; Bill J.
Gunter, Esqg.; Hon. Harlan A. Martin (Former); Cecilia H. Mor-
gan, Esqg.; Hon. Paul C. Murphy; Hon. Pamela A. Tynes
(Former); and Hon. Karen Brown Willcutts (Former).

JAMS may be reached at 214-744-2567 or on the web at
www.jamsadr.com.

National Arbitration Forum

WWW NATIONAL ARBITRATION In 2006, the Na-
g '§ '\ I ‘OR[ ]M tional Arbitration
celebrated its 20" anniversary. Since its inception, the FORUM

Forum (FORUM)
has become one of the world’s largest providers of arbitration,
mediation and other alternative dispute resolution services. The
National Arbitration Forum maintains a distinguished panel of
over 1,600 attorneys and former judges who apply the substan-
tive law and follow the Code of Procedure rules when render-
ing legal decisions. Panelists subscribe to the highest standards
of professional conduct, and they follow explicit rules to ensure
that parties’ rights are protected and all ethical principles are
upheld. FORUM arbitrators and mediators are lo-
cated throughout the United States and around the world in 35
countries. The National Arbitration Forum is based in Minnea-
polis, Minnesota, with offices in New Jersey for the No-Fault
Personal Injury Protection arbitration program, and Southern

continued on page 52
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Timeline for Arbitration in the United States
(Prepared by the National Arbitration Forum)

1920
New York passes the first
modern arbitration statute,

providing for the enforcement
of pre-dispute and post-dispute

arbitration agreements.!

1960

The Supreme Court
issues a set of opinions
—known as the
“Steelworkers Trilogy
— establishing the
enforceability of
arbitration agreements
and awards in the area
of labor relations.

1983-84

The FAA gains force
over state court
proceedings as

the Supreme Court
issues two opinions®
establishing that the
FAA “creates a body
of federal substantive
law” that is
“applicable in state
and federal court.”

1664-1783
Merchants in colonial
America make
widespread use

of arbitration.®

1925

Congress passes the Federal
Arbitration Act (“FAA”™)

in order to “to overrule the
judiciary’s longstanding
refusal to enforce agreements

to arbitrate.”®

1953

In a decision fated
for reversal,’

the Supreme Court
takes a narrow
view of the FAA,

1976 1995

A group of judges  The full reach
of the FAA is
realized as the
Supreme Court
holds that

and other legal
experts gathers
at the Pound
Conference

to examine

1996

The Supreme Court
clarifies the FAA’s
preemptive effect and
explains that Conress
intended to preclude
the states “from
singling out arbitration
provisions for suspect
status, requiring instead
that such provisions be
placed ‘upon the same
footing as other
contracts.”

2006
The national

policy favoring
arbitration
continues to
thrive as the

holding that an
investor cannot
waive his right to
sue in court for
alleged violations
of the Securities
Act of 1933.

dissatisfaction
with the cost
and abuse of
civil litigation.
During the
keynote address,

Congress, in
enacting the

Chief Justice

FAA, intended
a full exercise
of its Commerce
Clause power.’

Supreme Court
reaffirms the rule
that a challenge
to the validity of
the underlying
contract presents
a question for
the arbitrator.?®

Warren Burger
encourages
greater use of arbitration.®

! See Roger S. Haydock & Jennifer D. Henderson, Arbitration and
Judicial Civil Justice: An American Historical Review and a Pro-
posal for a Private/Arbitral and Public/Judicial Partnership, 2
Pepp. Disp. Resol. L.J. 141, 147 (2002) (citing N.Y. C.P.L.R. 88
7501-7514 (McKinney 2000)).

2 See Haydock and Henderson, supra note 2, at 151-54 (citing
United Steelworkers v. Am. Mfg. Co., 363 U.S. 564 (1960); United
Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574
(1960); United Steelworkers v. Enter. Wheel & Car Corp., 363
U.S. 593 (1960)).

% See Southland Corp. v. Keating, 465 U.S. 1 (1984); Moses H.
Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1
(1983).

4 Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681, 687 (1996).

% See Bruce L. Benson, An Exploration of the Impact of Modern
Arbitration Statutes on the Development of Arbitration in the
United States, 11 J.L. Econ. & Org . 479, 481 (1995).

® See Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219-20
(1985) (citing H.R. Rep. No. 96, 68th Cong., 1st Sess., 1-2 (1924)).
" Wilko v. Swan, 346 U.S. 427 (1953).

8 See Stephen N. Subrin, Teaching Civil Procedure While You
Watch It Disintegrate, 59 Brook. L. Rev. 1155, 1157 (1993).

° Allied-Bruce Terminix Companies, Inc. v. Dobson, 513 U.S. 265,
273-277 (1995).

19 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006).
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THE DEVELOPMENT OF

COLLABORATIVE LAW

By Lawrence R. Maxwell, Jr.*

This article will detail the history of the development of the
collaborative dispute resolution process (referred to as collabo-
rative law) from the birth of the process in 1990, and highlight
significant events in Texas and worldwide that have given mo-
mentum to an exciting, revolutionary new process for resolving
disputes. Victor Hugo, the nineteenth century French novelist,
poet, statesman, and human-rights campaigner once said,
“Nothing is more powerful than an idea whose time has come.”
In just a few years, the rapid worldwide development of col-
laborative law has borne out Victor Hugo’s belief.

The Birth of Collaborative Law

In the late 1980s a Minnesota lawyer, after practicing tradi-
tional civil law for eight years and family law for seventeen
years, was approaching burnout. Stuart “Stu” Webb disliked
the adversarial nature of his practice. He was finding it harder
and harder to tolerate the schizophrenic nature of trial work and
the incivility that seemed to be increasing. Webb didn’t like
going to work in the morning. He was going to ditch his law
practice unless he could come up with another way to continue
his family practice.

Webb started thinking, and he came up with a model that
would allow him to do the parts of his practice he liked and
eliminate the rest. He worked with a lawyer he trusted in face-
to-face meetings to achieve settlement for clients. But the
model fell apart. The two lawyers had not thought about getting
out when disputes were not resolved.

The best learning sometimes comes from disasters, so Webb
looked at the shambles of the experience and concluded law-
yers needed to withdraw if their cases turned adversarial. Col-
laborative law was conceived in the mind of Stu Webb. The
requirement that lawyers withdraw if the case is not settled has
come to be known as the “collaborative commitment.”*

Legal and ethical questions needed to be answered about the
process. Webb contacted colleagues and a justice on the Min-
nesota Supreme Court who was an ardent supporter of the me-
diation process. Webb became satisfied that lawyers could
legally and ethically engage in collaborative law as he envi-
sioned it.

Realizing that it would “take two to tango,” Webb started seek-
ing other family lawyers in his hometown who would be will-
ing to try the collaborative approach in appropriate cases.
Needless to say, Webb and his peaceful, non-adversarial ap-
proach to resolving disputes did not receive universal accep-
tance.

Can’t you just hear the comments: “It’s the craziest idea | ever
hear of - instead of going to court, opposing counsel should sit
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in a circle with their clients, hold hands and sing Kumbaya.”
Or, “It will never work, and the courts won’t like it.”

Nevertheless, Webb persisted, and in 1990, he started a local
“Institute” with four lawyers, which quickly grew to nine law-
yers, and they were off and running. Word of the “Institute” in
Minnesota began to spread, and it was not long until they
started hearing from lawyers around the country. Stu Webb had
created a new area of law practice that continues to grow
worldwide.

International Academy of Collaborative Professionals

In the early 1990s, the Minnesota lawyers presented the new
model for the first time to a national audience at a conference
in Washington, D.C. Pauline Tesler and a group of lawyers in
the San Francisco area attended the conference, and returned to
California taking up the cause with zeal. Under the leadership
of Pauline Tesler, they formed the Collaborative Law Group.
Webb, Tesler, and others developed and conducted training
programs for lawyers around the country and in Canada.

The interdisciplinary approach to divorce resolution was devel-
oping on a parallel track. California family psychologists Peggy
Thompson and Rodney Nurse, along with a group of financial
planners, were developing a model to work with divorcing cou-
ples. In the family arena, the Team Model employing collabora-
tive lawyers and mental-health and financial professionals
seemed to be an ideal fit to guide divorcing couples through
troubling times in a supportive and constructive way.

As collaborative practice began to develop, it became clear that
collaborative practitioners should work together to promote and
improve the process, which was still in its infancy. In the mid
1990s, the California collaborative groups began to meet
monthly. Out of their vision to form an umbrella networking
organization to serve collaborative practice in its many forms,
the American Institute of Collaborative Professionals (AICP)
was born. The AICP began publishing a newsletter, and a fo-
rum for national networking was created. In May 1999, Stu
Webb was the principal speaker at the first annual AICP net-
working forum held in Oakland, California.

By 2000, collaborative practice was developing exponentially
across Canada, and to reflect its international reach, the name
of the organization was changed to the International Academy
of Collaborative Professionals (IACP). The IACP now counts
over 3,000 members, and its quarterly publication, The Col-
laborative Review, is distributed worldwide to members in
Canada, the United Kingdom, Switzerland, Austria, New Zea-

continued on page 23
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THE DEVELOPMENT OF COLLABORATIVE LAW
continued from page 22

land, and Australia. The historical development of IACP is
chronicled on the IACP website, .

Norma Trusch of Houston, who served as president of IACP in
2004 and 2005, in her article in the Summer 2006 issue of Al-
ternative Resolutions, said:

The greatest source of pride for me during
my time at the helm of IACP, was seeing the
leadership Texas brought to the organization.
... The Collaborative Law Institute of Texas
set the standard of service to its membership
and the public that IACP was quick to recog-
nize and emulate. Texas collaborative law-
yers are recognized as the most creative, in-
novative and energetic practitioners in the
world.?

Texas Leads the Way in Civil Collaborative Law

The year 2000 was a “tipping point” for collaborative law, es-
pecially in Texas. Dallas attorneys John McShane and Larry
Hance attended a collaborative law presentation of Pauline
Tesler’s, and promptly asked her and Stu Webb to come to
Dallas. The newly formed Collaborative Law Institute of Texas
brought Stu Webb and Pauline Tesler to Dallas, and collabora-
tive law was off and running in Texas.

In 2001, Houston family law attorney Harry Tindall and others,
with the able assistance of Rep. Toby Goodman of Fort Worth,
had great success in the Texas Legislature. Collaborative law
was for the first time validated by statute, when the Family
Code was amended to add collaborative law procedures
(Sections 6.603 and 153.0072 of the Texas Family Code).
Similar statutes have been enacted in North Carolina and Cali-
fornia®, and collaborative law bills are pending in the legisla-
tures of a number of states.

In 2004, Dallas family law attorney Janet Brumley published
Divorce without Disaster: Collaborative Law in Texas.* En-
dorsing the book, Stu Webb, the father of collaborative law,
commented: “Wow! Texas has done it again - the first state to
publish a comprehensive guide for lawyers and consumers on
the practice of collaborative law in their state.”

Although the roots of the collaborative dispute resolution proc-
ess are in family law, many lawyers and other professionals
believe the process is not for family law alone. The collabora-
tive process is expanding in a variety of areas of law, and
Texas is once again leading the way.

In the summer of 2004, with the blessings and invaluable sup-
port of the Collaborative Law Institute of Texas, a group of
lawyers® in Dallas organized a 501(c)(3) non-profit corpora-
tion, the Texas Collaborative Law Council, Inc. (TCLC). The
mission of TCLC is to expand the use of the collaborative
process for resolving civil disputes, to train lawyers and other
professionals in the use of the process, to educate the public as
to the benefits of the process, and to preserve the integrity of
the process.

With the assistance of the Collaborative Law Institute of Texas,
TCLC has developed Protocols of Practice for Civil Collabora-

tive Lawyers, a Participation Agreement and other documents
for collaborative practitioners. The documents are available on
the TCLC website: www.collaborativelaw.us

Sherrie R. Abney, TCLC’s Vice-President for Training and
CLE, has become an internationally recognized author and
trainer in the civil collaborative process. In 2005, she authored
the first book published on civil collaborative law, Avoiding
Litigation: A Guide to Civil Collaborative Law.® Enthusiasti-
cally endorsing the book, Rita Pollak of Boston, the current
president of IACP and a strong supporter of the expansion of
the collaborative process, commented, “Here it is. The defini-
tive book on civil collaborative practice.” Ms. Abney regularly
conducts trainings for lawyers and other professionals around
the country and has been invited to conduct a training in Aus-
tralia in the civil collaborative process in Fall 2007.

In December 2005, TCLC Founding Directors Larry Maxwell
and Robert Matlock joined Ms. Abney to introduce civil col-
laborative law in the United Kingdom. At the invitation of the
ADR Group of the U.K.,” the largest mediation network in the
U.K., they were keynote speakers at the organization’s annual
conference held at Oxford University. Michael Lind, chief
executive of the ADR Group, in his opening remarks to the
conference attendees stated, “Despite the growing recognition
of mediation as a more cost-effective alternative to litigation,
and the ADR Group’s many successes this year, we decided to
focus firmly on the future rather than our past achievements.”

As in the U.K. and around the world, the growth and wide-
spread use of the mediation process has been nothing short of
amazing. Many lawyers, once they become familiar with the
collaborative process, believe the use of collaborative law will
grow and expand in much the same manner as has occurred
with mediation.

Following the success in amending the Family Code in the
2001 Session of the Texas Legislature, a group of dedicated
Texas collaborative lawyers set about the task of expanding the
statutory validation of the process by adding a similar collabo-
rative law provision to the Texas Civil Practice and Remedies
Code.® Collaborative law bills were introduced in the 2005
(C.S.H.B 205) and 2007 (S.B. 942) legislative sessions. In
2005, the ADR Section of the State Bar of Texas supported the
bill, and in 2007 the Section included the Collaborative Law
Procedures bill in its legislative proposals.

In each legislative session, the only opposition came from the
Texas Trial Lawyers Association and the Texas Association of
Defense Counsel. Even with the tenacity of Rep. Toby Good-
man of Tarrant County in 2005, and Sen. John Carona of Dal-
las in 2007, the bills did not pass. On a positive note, collabora-
tive law demonstrated its effectiveness in bringing people to
common ground. Two organizations of trial lawyers that his-
torically have not been able to agree on the time of day, col-
laborated in a common cause - to prevent passage of the col-
laborative law bill. One can only speculate as to their reasons.

The many trial and transaction lawyers, judges, associations,
individuals, and businesses that support the collaborative law
legislation will be back in 2009, and perhaps the third time will
be a charm.

continued on page 24
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The Houston and Dallas Bar Associations have established
Collaborative Law Sections. The sections present outstanding
speakers at regular monthly, well-attended luncheon meetings.
Norma Trusch and her group of collaborative lawyers in Hous-
ton have expanded their collaborative training to include pro-
bate law.

For the past three years, TCLC and the Collaborative Law Sec-
tion of the Dallas Bar Association have sponsored two-day
programs to train lawyers and other professionals in the civil
collaborative process. The backgrounds of those attending the
programs demonstrate the breadth of interest in civil collabora-
tive law: in-house litigation counsel, solo practitioners, partners
in large international law firms, lawyers practicing in the areas
of probate, real estate, employment, construction, securities,
and intellectual property law, lawyers with plaintiff and defen-
dant personal injury practices, business transaction lawyers,
law school professors, sitting judges, full-time mediators and
arbitrators.

In 2005, Anne Shuttee, in-house litigation attorney with Elec-
tronic Data Systems Corp., an international corporation with
headquarters in Dallas, attended the initial TCLC training in
civil collaborative law. She went away realizing the benefits of
maintaining ongoing relations in the collaborative process,
which are not possible in litigation, and the potential for reduc-
ing the enormous costs in the litigation process. EDS is pres-
ently in the process of determining how and in what context to
incorporate a collaborative law process into its contracts. The
support of EDS for the process was outlined in an article by
Debra Branom, manager of their U.S. and Latin American
Business Support, in the September 2006 issue of Martindale-
Hubbell’s Counsel to Counsel.’

In 2005, the IACP established a Civil Committee with the mis-
sion of expanding the organization beyond family law to vari-
ous areas of civil law. Texas collaborative lawyers Sherrie
Abney and Stacey Langenbahn serve on the committee. The
committee, in its first face-to-face meeting in Chicago, estab-
lished sub-committees and identified four areas in which a con-
certed effort is being made to expand the process: probate, em-
ployment, medical error, and faith-based communities.

At the request of the IACP’s Civil Committee, several Texas
collaborative lawyers have drafted Protocols of Practice for
Civil Collaborative Lawyers. The Protocols, which are pat-
terned after TCLC’s Protocols, have been circulated among
Board members for comments.

Collaborative Law is Gaining Traction Nationally and
Worldwide

Nationally

Notwithstanding the slow pace of the Texas Legislature in the
area of civil collaborative law, the concept is on the verge of
taking a giant step toward national acceptance, and two Texans
are again at the forefront.

This year, the National Conference of Commissioners on Uni-
form State Laws (NCCUSL) established a Drafting Committee

to draft an act on collaborative law. The committee is chaired
by Commissioner Peter K. Munson (from Sherman, Texas),
and Commissioner Harry Tindall (from Houston) is a voting
member of the committee. The process will take two years,
and Professor Andrew Schepard of Hofstra University School
of Law, the Reporter for the Drafting Committee, will be re-
sponsible for translating the committee’s deliberations into a
proposed statute for submission to various state legislatures.

After the first meeting of the Drafting Committee, the Commis-
sioners appear to be divided as to whether the proposed act
should address all areas of civil law or only family law. Civil
collaborative lawyers around the country believe it would be
short-sighted and a setback to the worldwide collaborative law
movement to limit the proposed uniform act to family law.'

In February 2007, the American Bar Association’s Section on
Dispute Resolution established a Collaborative Law Committee
chaired by David Hoffman of Boston, former chair of the Sec-
tion on Dispute Resolution. The section held its first in-person
meeting in April 2007, at the Section’s annual conference in
Washington, D.C. Texas collaborative lawyers Ruth Rickard,
Stacey Langenbahn, Sherrie Abney, and Larry Maxwell serve
on the committee.*! Collaborative law organizations from coast
to coast, which were initially established as organizations of
family law attorneys, are expanding their membership to in-
clude attorneys practicing in a variety of areas of law, including
probate, employment, real estate, construction, business and
commercial. The Massachusetts Collaborative Law Council

(www.massclc.org), Washington  Collaborative  Law
(www.washcl.org), and Collaborative Law Council of the Red-
wood Empire (www.collaborativecouncil.org) have active
training programs and regularly publish articles on collabora-
tive law.

Internationally

In March 2007, the First European Collaborative Law Confer-
ence sponsored by the IACP and other European collaborative
law organizations was held in Vienna, Austria; and in October
the IACP’s Eighth Annual Networking Forum will be held in
Toronto, Canada.

In the Province of Alberta, Canada the Family Law Act has
recently been amended to add a section entitled “Duty of Law-
yer,” which provides that every lawyer who acts on behalf of a
party in an application under the Act has a duty:

(@) to discuss with the party alternative
methods of resolving the matters that
are the subject of the application, and

(b)  to inform the party of collaborative processes,
mediation facilities and family justice services
known to the lawyer that might assist the par-
ties in resolving those matters .

Granted, it may be some time before we see black-letter law
such as this in Texas or anywhere else in our country, but it is
interesting to speculate as to when, and in what form, legisla-

continued on page 25
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tion such as the Alberta statute will be enacted imposing a
duty on lawyers to advise clients of the collaborative process
and other alternate methods of resolving disputes. Perhaps
some day, the word ““alternate”” will refer to litigation.

In Australia, IACP member Robert Lopich of New South
Wales reports that collaborative law is moving ahead at a rapid
pace in family and other areas of law. Family, civil, and com-
mercial lawyers are being trained in the process throughout the
country. Collaborative Law has been embraced by the Federal
Government of Australia. Earlier this year, the federal Attor-
ney General conducted the launch of collaborative law web-
sites by groups in New South Wales (), Victoria
(www.liv.asn.au), Queensland (), and other states and territo-
ries.

Academia’s Interest in Collaborative Law

It is a sure sign that a new and revolutionary movement such
as collaborative law is here to stay, when the academic world
begins to take notice. In the past few years, a number of schol-
arly articles have been published on collaborative law.

In 2004, Larry Spain, currently a Professor of Law at Texas
Tech University School of Law, reflected on ethical consid-
erations in a collaborative law practice in an article entitled,
Collaborative Law: A Critical Reflection on Whether a Col-
laborative Orientation Can Be Ethically Incorporated into the
Practice of Law.’ In 2005, Christopher Fairman, Associate
Professor at the Ohio State University Moritz College of Law,
published an article on ethical considerations in the collabora-
tive process, and he believes a new model is needed for col-
laborative law.*® This year John Lande, Associate Professor
and Director, LL.M Program in Dispute Resolution at the Uni-
versity of Missouri School of Law, published a thorough
analysis and set of principles for policymaking about alternate
dispute resolution.** Professor Lande argues that a new rule
regarding collaborative law is not necessary and that adopting
such a rule prematurely may actually inhibit useful innovations
in collaborative practice. The article further points out that
many ethical rules already regulate collaborative lawyers’ ser-
vices, and five state bar associations have applied these rules
to collaborative law.

ABA, Five Favorable State Ethics Opinions and One
Maverick Opinion

Ethics opinions supporting collaborative law have been issued
by state bar associations of five states: Minnesota (1997),
North Carolina (2002), Pennsylvania (2004), Kentucky (2005)
and New Jersey (2005) and the ABA (2007).

In February 2007, after Professor Lande’s article was pub-
lished, the Ethics Committee of the Colorado State Bar issued
an advisory opinion - the first and only such opinion in
the U.S. - stating that Colorado attorneys cannot sign a col-
laborative law participation agreement without violating Colo-
rado Rules of Professional Conduct. Colorado is not among
the majority of states, such as Texas, that have an “integrated”
bar, which is a public organization, integrated with the judici-

ary. Ethics Opinions are issued for advisory purposes only, are
not binding on the Colorado Supreme Court or any attorney
regulatory and disciplinary committees of the state.

The IACP Ethics Task Force has published a response to the
Colorado opinion: The Ethics of the Collaborative Participa-
tion Agreement: A Critique of Colorado’s Maverick Ethics
Opinion. The conclusions of the IACP’s Task Force are (1)
that the Colorado opinion is inconsistent with the fundamental
principle of legal ethics that clients are entitled to make in-
formed decisions about the scope of their representation; and
(2) the potential impact of the Colorado opinion is quite lim-
ited because the opinion applies only in Colorado and relies
heavily on a section of the Colorado Rules of Professional
Conduct - Rule 1.7(c) describing circumstances in which “a
client’s consent cannot be validly obtained” that is unique to
Colorado and is not present in the ABA Model Rules or the
disciplinary rules of any other state.

Later this year, the Collaborative Law Committee of the ABA
Section of Dispute Resolution will publish a position paper
stating its point of view and analyzing the subjects that have
been addressed in the ethics opinions to date.

The recent favorable ABA opinion, the IACP’s critique of the
Colorado opinion and all state opinions issued to date may be
found on the webpage of the ABA Collaborative Law Com-
mittee.'

The Future of Collaborative Law is Bright

Conflict inevitably arises among individuals and in the busi-
ness world. Business executives and professionals are starting
to realize that costly and time-consuming litigation does not
need to be the first option for resolving disputes. Light bulbs
are starting to light up in law firms and corporate executive
offices.

The collaborative process may be the business imperative of
our time. Interest-based negotiation, as opposed to positional
bargaining, really does capture the exponential power of coop-
eration. Working together in a non-adversarial manner to meet
the goals and interests of the parties is a quick, inexpensive
way to resolve a dispute. When conflict arises, parties want to
resolve disputes quickly, control costs and scheduling, control
outcomes, maintain relations, and avoid unnecessary publicity,
which is rarely possible in litigation.

Interestingly, today the naysayers’ objections to the collabora-
tive process are almost a perfect echo of the objections to the
mediation process when it was getting started in Texas in the
late 1980s. Mediation has progressed quite nicely in the past
twenty years.

We must be aware of Clark’s Law of Revolutionary Ideas.
Every revolutionary idea -- in Science, Politics, Art, Law or
Whatever -- evokes three stages of reaction. They may be
summed up in three phrases:

1. Itis impossible, so don’t waste my time with it.
2. ltis possible, but it is not worth doing.
3. Isaid it was a good idea all along.

continued on page 50
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TWENTY YEARS
OF CONFIDENTIALITY
UNDER THE TEXAS ADR ACT

By Brian Shannon*

One of the true cornerstones of the 1987 Texas ADR Proce-
dures Act' is the statute’s broad confidentiality protection.
Dean Ed Sherman once described § 154.073 as “perhaps the
broadest ADR confidentiality provision in the country.”® Sub-
section 154.073(a) provides that aside from certain narrow ex-
ceptions,

a communication relating to the subject matter of any
civil or criminal dispute made by a participant in an
alternative dispute resolution procedure, whether
before or after the institution of formal judicial pro-
ceedings, is confidential, is not subject to disclosure,
and may not be used as evidence against the partici-
pant in any judicial or administrative proceeding.

In turn, § 154.073(b) provides that records made at an ADR
procedure are confidential and that participants or the neutral
“may not be required to testify in any proceedings relating to or
arising out of the matter in dispute or be subject to process re-
quiring disclosure of confidential information or data relating
to or arising out of the matter in dispute.”

These provisions are very broad. But, they are not the only con-
fidentiality provisions located in the ADR Act. In addition to §
154.073, another provision — § 154.053(b) — explicitly provides
that “[u]nless expressly authorized by the disclosing party, the
impartial third party may not disclose to either party informa-
tion given in confidence by the other and shall at all times
maintain confidentiality with respect to communications relat-
ing to the subject matter of the dispute.” Section 154.053(c)
goes on to provide that “[u]nless the parties agree otherwise, all
matters, including the conduct and demeanor of the parties and
their counsel during the settlement process, are confidential and
may never be disclosed to anyone, including the appointing
court.” Section 154.053 primarily relates to the mediator’s du-
ties, but there is certainly a degree of overlap with § 154.073.

Most Texas mediators are very familiar with these provisions,
and we now have twenty years of case interpretations. This
article will highlight some of the key decisions over the past
two decades interpreting 88 154.053 and 154.073. For more in-
depth analysis, there are numerous other scholarly publications
on the subject.?

Subsection 154.073(a) applies confidentiality protection to
communications “relating to the subject matter of any civil or
criminal dispute” that are made during an ADR procedure. Ac-
cordingly, the statute appears not to reach communications
unrelated to the subject matter of pending disputes. There has
been limited appellate review of this language. One court, how-
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ever, addressed this phrase in In re Daley,* in which a media-
tion was conducted relating to a lawsuit over a vehicle accident.
At the mediation, the insurer’s representative departed prior to
the close of the mediation session; however, the insurer’s attor-
ney remained in attendance. The next day the plaintiff’s attor-
ney filed a notice to take Paul Daley’s (the departing individ-
ual’s) deposition. After a motion to quash, the trial court or-
dered that the deposition proceed, but limited its scope “to the
sole issue of whether Paul Daley left the mediation session ...
prior to its conclusion, and whether he did so with or without
the mediator’s permission.” Daley objected and relied on both
88 154.053 and 154.073. The court rejected Daley’s § 154.073
argument, declaring that the statute does not afford “a blanket
confidentiality rule for participants....”® The court reasoned,
“We do not find the questions whether Daley attended the me-
diation and whether he had the mediator’s permission to leave
when he did concern the subject matter of the underlying suit or
the manner in which the participants negotiated.”” This holding
authorized only a narrow scope of questioning during the depo-
sition. Had there been an issue of whether Daley had departed
in response to an offer or prior statement by another participant,
the “walk-out” should be viewed as a “communication” relat-
ing to the dispute.

In re Daley is also one of only a very few cases that have ex-
amined § 154.053 separately from § 154.073. The court re-
jected Daley’s argument premised on § 154.053(c), which
makes confidential “all matters, including the conduct and de-
meanor of the parties and their counsel during the settlement
process.” The court instead determined that the “statute is re-
stricted to those matters occurring during the “settlement proc-
ess.” Whether Daley left the mediation prior to its conclusion
without the permission of the mediator is not a matter related to
the settlement process itself.”® At first blush, this is perhaps an
unduly narrow reading of § 154.053. Arguably, the departure of
a party’s representative could be styled as “conduct and de-
meanor.” On the other hand, the best justification for the
court’s ruling is the need to assure compliance with the court’s
orders relating to attendance at the mediation by a party with
settlement authority.

In re Daley should be contrasted with In re Acceptance Ins.
Co.,° where mediations were ordered in a dispute relating to a
construction accident and an ensuing insurance coverage dis-
pute. The mediations did not result in settlement, and the case
went to trial. After the trial, the judge held a sanctions hearing

continued on page 27
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relating to the mediation. The trial court allowed repeated ques-
tions of an insurer’s representative “regarding whether she pos-
sessed full policy-limit authority, her personal knowledge of
matters in the company file, her knowledge of the case and
preparation for the mediations, and communications with her
supervisor by telephone and with counsel for real party in inter-
est during the mediation.”*® The court then imposed sanctions.
The court of appeals determined the sanctions were an abuse of
discretion, and that “the trial court also improperly allowed
inquiry into matters that were confidential under the ADR Act
... [such as] whether [the participant] had possession of her cell
phone at the mediations, whether and how many times she tele-
phoned her supervisor, and what they discussed.”*!

Section 154.073(a) protects communications “made by a par-
ticipant in an” ADR procedure. This protection should extend
to any participant in the ADR proceeding — whether a party,
party representative, attorney, or third-party neutral. Arguably,
it could also extend to an observer or person aiding in the ar-
rangements (such as a Dispute Resolution Center staff mem-
ber). Indeed, the Act’s focus on providing broad confidentiality
should favor covering anyone who is present, even as an ob-
server, because otherwise confidentiality could be breached by
non-participants.*?

Section 154.073(a) also provides confidentiality to communi-
cations made by participants “whether before or after the insti-
tution of formal judicial proceedings.” This language insures
that confidentiality applies to ADR procedures that are held by
agreement and not pursuant to a court referral; in fact, confi-
dentiality applies even if no suit is pending. Although the bulk
of the rest of the Act refers only to court-referred ADR, this
provision is broader in scope. An early case endorsing this
view was Williams v. State,** a case in which the appellant
challenged his theft conviction by asserting an insufficiency of
evidence. Apparently, prior to his arrest, the appellant and the
victim participated in some form of ADR, presumably victim-
offender mediation. The state contended that the court should
consider statements from the ADR procedure as part of the
evidence upon which the conviction could be upheld on appeal,
but the court disagreed.'* Instead, the court relied on § 154.073,
declaring that “disclosures made in an ADR procedure are con-
fidential, and not subject to disclosure.”®® Although the Wil-
liams court offered scant analysis, the opinion is significant in
that there was no indication that the ADR procedure was con-
ducted while any judicial proceedings were pending, nor was
there any court-ordered ADR. Thus, the Williams court recog-
nized the legislature’s intent to extend confidentiality protec-
tion tcieADR procedures other than just those referred by court
order.

Section 154.073(b) makes confidential records “made” at an
ADR procedure. In contrast, under § 154.073(c), “[a]n oral
communication or written material used in or made a part of
an” ADR “procedure is admissible or discoverable if it is ad-
missible or discoverable independent of the procedure.” The
issue of when evidence might have an independent existence
outside the mediation process was addressed in In re Learjet,

Inc.” Learjet videotaped witness statements of three employ-
ees that were then edited and later played for the parties at me-
diation.'® After the mediation failed, the opposing side sought
production of both the edited videotapes shown at the media-
tion and the “unedited core videotapes.” The trial court or-
dered production, and the appellate court refused to issue a writ
of mandamus.® Although the court acknowledged it was
“clear the videotapes were prepared for mediation,” the court
determined that the ADR Act did not bar discovery.?> The
court recognized that § 154.073(a) makes communications
“made by a participant in an alternative dispute resolution pro-
cedure” confidential. Nonetheless, the court relied on §
154.073(c)’s proviso that “[a]n oral communication or written
material used in or made a part of an alternative dispute resolu-
tion procedure is admissible or discoverable if it is admissible
or discoverable independent of the procedure.”” Because the
videotapes were created prior to the mediation session and
were not covered by attorney-client privilege, the court held
that the tapes were not covered by the ADR Act’s confidential-
ity provisions.?

The ADR Act is silent on whether the statute’s confidentiality
provisions have application to discussions relating to a media-
tion, but made prior to the actual mediation session(s). The
statute does not define the beginning point of the ADR proce-
dure. In addition, although & 154.053 places duties of non-
disclosure on the neutral, those would appear logically to apply
only once there has been a selection or appointment. Thus,
unless covered by agreement or a court’s local rule or order,*
it is uncertain whether the broad confidentiality provisions of
the ADR Act extend to pre-session communications. Arguably,
“candor during these initial conversations is critical to insuring
a thoughtful agreement to mediate.”®® For example, communi-
cations with a mediator or a mediation organization prior to the
actual mediation session relating to an array of matters such as
the parties’ prior relationship or their ability to be in a room
together should remain confidential.

The Learjet decision points out a problem with the uncertainty
as to whether the ADR Act’s confidentiality provisions protect
relevant communications made prior to actual mediation ses-
sions. One practical effect of Learjet will be to deter parties
from preparing videotaped — or perhaps even written — submis-
sions or other communications intended to be delivered to the
mediator in advance of a mediation session or to be used at the
mediation. The irony of the holding in Learjet is that had the
representatives actually provided “testimony” at the mediation
session, rather than having appeared by means of videotape,
there would have been no question regarding the confidential-
ity of their communications. The Learjet videotapes were
clearly made for the purpose of being used at mediation. Per-
haps the legislature should “fine-tune” § 154.073 to make clear
when a mediation commences so that communications pre-
pared solely for use in a later mediation will be protected.

Over the last two decades, a few issues have also arisen regard-
ing the confidentiality of agreements reached at mediation.
Subsection 154.073(b) makes “any record made at an alterna-
tive dispute resolution procedure” confidential. By its terms,
that section could arguably cover a written agreement reached
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at a mediation. However, if one of the parties to the mediated
settlement agreement later brings suit to enforce the agreement,
it would be anomalous to believe that the Act would prevent
the agreement from being disclosed. Despite § 154.073’s broad
language, given the rule of legislative construction that various
provisions within an enactment should be harmonized, §
154.071 (allowing enforcement of agreements reached at ADR)
would be largely meaningless if confidentiality were to attach
to an agreement in such an enforcement action. On this point,
see In the Interest of M.S.,*® which upheld admission of a
Memorandum of Agreement reached at a court-ordered media-
tion in a termination of parental rights case. The court deter-
mined the document was “an agreement between the parties”
and not a confidential “communication” under § 154.073. The
legislature also added § 154.073(d) in 1999 to provide that a
final written agreement to which a governmental body is a sig-
natory, resulting from an ADR procedure, is subject to or ex-
cepted from required disclosure in accordance with Chapter
552, Government Code (the Public Information Act, formerly
known as the Open Records Act). This provision makes media-
tion agreements involving public entities generally subject to
disclosure. Additionally, the Family Code has been amended
over the years to create a summary enforcement mechanism for
written agreements reached at mediations of family law dis-
putes.”’

One section of the ADR Act that has received considerable
attention is § 154.073(e). That section provides that if §
154.073 conflicts with other legal requirements for disclosure,
the issue of confidentiality may be presented to a court to deter-
mine, in camera, whether the facts, circumstances, and context
of the communications or materials sought to be disclosed war-
rant a protective order or whether the communications, records,
or materials are subject to disclosure. The subsection requires
courts to consider arguments relating to other legal require-
ments for possible disclosure through an in camera hearing
process. The statute does not, however, further identify these
“legal requirements” that might require disclosure of ADR
communications. The duty to report child abuse was long
viewed as the prime example of another legal requirement
mandating disclosure. In 1999, however, the legislature added
§ 154.073(f) to remove such disclosures altogether from the
purview of § 154.073 — information about abuse is simply not
considered confidential by law. The amendments provided that
8 154.073 does not affect the duty to report information regard-
ing abuse, neglect or exploitation of children, the elderly, and
persons with disabilities. The 1999 legislation similarly
amended § 154.053.

The case of Avary v. Bank of America, N.A.?® involved a re-
view of confidentiality issues where the trial court employed
the in camera process. Indeed, after conducting the in camera
hearing, the court allowed a foray into mediation communica-
tions as part of a party’s proof of an independent tort claim
relating to a bank’s alleged failure to disclose — at the media-
tion — material facts relating to the rights of an estate’s benefi-
ciaries. Initially, Avary was a wrongful death case brought by

survivors and the decedent’s estate after a tractor rollover killed
an individual.®® The underlying lawsuit against the tractor
manufacturer and other defendants was settled at mediation.*
In the ensuing lawsuit brought by Rhonda Avary, the dece-
dent’s ex-wife and mother of two of his children, Avary con-
tended that the bank breached its duties as executor of the es-
tate by rejecting an earlier settlement offer at the mediation.®
She then sought discovery of mediation communications. The
appellate court determined that given the bank’s role as execu-
tor of the estate, the bank “had a legal duty to disclose material
information to the beneficiaries.”** Accordingly, the court held
that this legal obligation to the beneficiaries constituted a “legal
requirement for disclosure” under § 154.073(e) that trumped
mediation confidentiality. While recognizing the importance of
confidentiality, the court concluded, “where a claim is based
upon a new and independent tort committed in the course of
the mediation proceedings, and that tort encompasses a duty to
disclose, section 154.073 does not bar discovery of the claim
...."3 The court pointed out that the case did not involve facts
in which a mediation had failed and the parties were thereafter
trying to introduce mediation communications, and it was not
an attempt to elicit testimony or discovery from the mediator.®*
These distinctions are important and limit the extent by which
Avary should be viewed as a broad erosion of confidentiality.®

Following Avary, the Dallas Court of Appeals again allowed
the introduction of mediation communications in Alford v. Bry-
ant,®® in which Bryant hired an attorney to represent her in a
lawsuit brought by a roofing contractor alleging nonpayment.*’
That lawsuit was settled in part at mediation, but the parties left
the question of attorney’s fees up to the trial court, which there-
after denied them.® Bryant then sued her former attorney
claiming that the attorney had not fully disclosed the risks of
settling at mediation without resolving the question of attor-
ney’s fees.* In defending the suit, the attorney (Alford) con-
tended that these discussions took place at a caucus during the
mediation, and that the only people present were Bryant, Al-
ford, and the mediator.** At trial, Alford “attempted to call the
mediator to testify to the substance of the disclosure, presuma-
bly in order to take the controversy out of the context of a
swearing match between the litigants.”** The trial court deter-
mined that the confidentiality provisions of the ADR Act pre-
cluded allowing the mediator to testify, and Alford appealed.*

The Dallas court followed its decision in Avary by again allow-
ing testimony about mediation communications in an ensuing,
tangential lawsuit. Specifically, the court concluded that
“Bryant has waived mediation confidentiality under both ADR
confidentiality statutes due to her offensive use of the statutory
confidentiality provisions.”*® The court appeared troubled that
Bryant had filed a malpractice suit against her attorney, but
then made “offensive use” of the confidentiality statutes to
preclude the attorney from calling the mediator to defend
against that very suit. The court attempted to narrow the scope
of its decision: “Significant substantive and procedural rights

. are implicated, including the opportunity to develop evi-
dence” to defend “the claim of legal malpractice .... In pursu-
ing her defense, [the attorney] will not disturb the settlement in
the underlying litigation.”**

continued on page 29
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THE TEXAS ADR ACT
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The decisions in Avary and Alford have caused concern among
Texas mediators. Although the losing parties in each case filed
petitions for review at the Texas Supreme Court, the petitions
were denied. While those petitions were pending, the Associa-
tion of Attorney-Mediators, through Professor Wayne Scott,
filed amicus briefs opposing the results in both cases. More-
over, the ADR Section devoted a substantial portion of the No-
vember 2004 issue of Alternative Resolutions to articles by
Professor Scott and the various counsel involved with the ap-
peals. At one level, the two cases can be classified as narrow —
even unusual exceptions — to mediation confidentiality. On the
other hand, they can alternatively be viewed as an erosion of
confidentiality. It will be interesting to see how far future liti-
gants and courts attempt to extend the holdings.

Avary and Alford also serve to illustrate possible pitfalls inher-
ent in not having carefully tailored exceptions to confidentiality
delineated in the ADR Act. If judges find the existing excep-
tions to work an injustice, they have — in effect — added their
own “manifest injustice” or “miscarriage of justice” exception
to the existing statutory framework, albeit through ad hoc deci-
sion-making. For example, in an unreported case, Randle v.
Mid Gulf, Inc.,*® a participant in a mediation claimed that a
settlement agreement reached at the mediation was void be-
cause he had signed it under duress. The party alleged that de-
spite fatigue and chest pains, the mediator had announced that
he could not leave the session “until a settlement was reached”;
thus, he signed the agreement.”® The Randle court summarily
determined that a party may not “sue for specific performance
of the mediation agreement” and simultaneously “argue that
the mediation communications are confidential as to ... [the
other party’s] duress defense.”*” Thus, despite the lack of an
exception to the state’s ADR confidentiality statute, the court’s
sensgg of justice apparently led it to create an ad hoc excep-
tion.

Other courts have also discarded confidentiality when faced
with situations involving departures from the court’s sense of
fairness or justice. Consider Guevara v. Sahoo,*® in which the
court failed to find an abuse of discretion where the trial court
sanctioned a lawyer for communications made at a court-
ordered mediation. In F.D.I.C. v. White,™ parties to a mediated
settlement agreement asserted that participating federal offi-
cials threatened them with criminal prosecution throughout the
mediation if they did not settle. Despite a local court rule that
ADR communications are confidential, the court concluded
that the mediation communications were not privileged under
federal law.** Similarly, in Allen v. Leal,*® the court “released
all parties from the confidentiality requirements” of a local rule
where a party alleged “that the mediator had ‘forced’ her and
her husband into settling the case and had also misled them.”
The court expressed “grave concern” over the plaintiffs’
“frontal attack on the mediation process,” but indicated that
coercion or “bullying” was not acceptable conduct for a media-
tor.>®> Accordingly, the court proceeded to dispatch with confi-
dentiality. Additionally, consider In re Grand Jury Subpoena
Dated December 17, 1996.>* In that case the Fifth Circuit re-

fused to quash a subpoena issued to the Texas Agricultural
Mediation Program [“TAM”] seeking disclosure to a grand
jury of all files relating to numerous program mediations. The
court failed to quash the subpoena despite (1) enabling legisla-
tion requiring all program mediations to be confidential, (2) the
federal agency’s certification of Texas Tech to operate TAM
based on the program’s written commitment to employ the
Texas Act’s confidentiality sections, (3) the parties’ agreement
that mediation communications would be confidential and gov-
erned by the Texas Act, and (4) the confidentiality provisions
of the federal Administrative Dispute Resolution Act.>® Be-
cause of the court’s decision, “the mediation files and confi-
dential communications from over 600 mediations were turned
over to (1) the inspector general for the federal agency, (2) the
U.S. Attorney, and (3) a federal grand jury.”®

Consider also Hur v. City of Mesquite,”” in which an injured
party in an automobile-pedestrian accident sued the city for
negligence. At a later mediation, although the city’s representa-
tive had declared that he had authority to settle, once an oral
settlement agreement was reached, the city representative
“announced that the verbal agreement would have to be ap-
proved by the Mesquite City Council or there [would be] no
agreement.”®® After the city did not pay the agreed sum, the
opposing side pursued actions for breach of the oral settlement
agreement and breach of the implied warranty of authority of
the agent to settle the case.”® The court allowed testimony on
both theories even though the supporting contentions were
largely based on mediation communications.*® Not all review-
ing courts, however, have been as willing to ignore § 154.073’s
confidentiality provisions.®

Given these varied decisions, it appears that courts may, on
occasion, decide they should engraft an exception to confiden-
tiality for contract defenses (or in other compelling situations).
This obviously could create a slippery slope and might easily
eviscerate the policy reasons for confidentiality. Accordingly,
if a court is so inclined, it should first conduct an in camera
hearing as authorized by 8 154.073(e), and then carefully limit
any foray into confidential communications by taking into ac-
count only matters related to the alleged defense. Moreover, to
avoid abuse, the court should be willing to sanction frivolous
assertions of contract defenses. Because of the uncertainty
associated with judge-made decision-making in this regard,
however, a legislative solution might be superior.

Other than some efforts by the ADR Section to pursue amend-
ments to the confidentiality provisions in 1993, there has not
been serious consideration of modifying those sections since
that time. Even the 1993 proposals were somewhat controver-
sial within the section, and the State Bar declined to sponsor a
bill. If, however, amendments to our Act should be considered
in the future, a more recent Florida statute would be worthy of
study. In 2004, Florida revamped its ADR legislation to pro-
vide, inter alia, carefully crafted exceptions to confidential-
ity.® The Florida law created exceptions for mediation commu-
nications relating to professional malpractice or “[o]ffered for
the limited purpose of establishing or refuting legally recog-
nized grounds for voiding or reforming a settlement agreement
reached during a mediation.”®® The legislation also defines a

continued on page 30
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“mediation communication” to include oral or written state-
ments made “prior to mediation if made in furtherance of a
mediation.”® Additionally, the legislation includes sanctions
for violations of the confidentiality provisions — something
lacking under Texas law.%®

Another statutory initiative over the last several years was not
as attractive. The National Conference of Commissioners on
Uniform State Laws and the American Bar Association devel-
oped the Uniform Mediation Act [“UMA”].® Much of the
Texas mediation community opposed enactment of the UMA’s
framework for our state. The ADR Section publicly stated its
opposition,®” and the Association of Attorney-Mediators and
the Texas Association of Mediators registered their strong op-
position.?® The primary concerns related to two principal areas:
(1) the UMA drafters’ approach to confidentiality in compari-
son to the long-established approach of the Texas ADR Act,
and (2) the relative complexity of the UMA’s provisions. As
stated by Wayne Fagan, a past chair of the ADR Section,
“Whereas the Texas ... confidentiality provisions start with the
general proposition that all ADR communications are confi-
dential, save for several exceptions, the UMA focuses instead
on privileges from discovery and admissibility in later proceed-
ings.”® Indeed, the UMA’s drafters declined to include a gen-
eral requirement of confidentiality. Moreover, the structure of
the UMA is unduly complex.” Instead of providing a broad
statement of confidentiality followed by narrow exceptions, the
UMA purports to provide confidentiality through a complex
and dizzying array of privileges, waivers, and exceptions. Be-
cause of the stiff resistance by the Texas mediation community,
there has been no serious effort to introduce or enact the UMA
in Texas.

In summary, although no statute is perfect, the broad approach
to confidentiality set forth in the Texas ADR Act has well-
served disputants and the courts of this state for two decades,
and should provide a firm foundation for many years to come.

* Brian Shannon is the Charles Thornton Pro-
fessor of Law at Texas Tech University School of
Law.
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An ADR Pioneer And Innovator Speaks
Out On ADR's Progress

The Editor, Charles Guittard, interviews the Hon. Frank G.
Evans, Founder of the Frank G. Evans Center for Conflict
Resolution at South Texas College of Law.

(Note from the Chair of the Newsletter Editorial Board of
Alternative Resolutions: The interview published below first
appeared in the August 2007 issue of The Metropolitan Cor-
porate Counsel. We at Alternative Resolutions are grateful
for the opportunity to republish the interview. All refer-
ences to the “Editor,” below, are to Charles Guittard, who
conducted the interview for The Metropolitan Corporate
Counsel.)

Judge Frank G. Evans served nearly 20 years on the First
Court of Appeals in Texas, serving as Chief Justice from 1981
until he retired in 1990. He served on the original American
Bar Association Committee on Alternative Dispute Resolution
and was the founding chair of both the Houston Bar Associa-
tion Committee on ADR and the State Bar of Texas ADR Com-
mittee. Named one of Texas' 100 Legal Legends in the Texas
Lawyer's 2000 Commemorative Issue: A Century of Texas Law
and Lawyering, Judge Evans recently received special com-
mendation from the State Bar of Texas Board of Directors "for
his indispensable work on the front lines of our legal system,
providing improved access to justice for tens of thousands of
people.” Judge Evans periodically sits by assignment as a visit-
ing judge and performs private ADR services as a mediator,
arbitrator, conflict resolution consultant, and Special Judge.
He is widely regarded by the Texas legal community as the
father of Alternative Dispute Resolution in Texas. The State
Bar of Texas ADR Section has created the "Frank G Evans
Award," which it periodically presents to a worthy recipient for
conspicuously valuable service in the field of ADR.

Editor: Judge Evans, would you tell us how you became
interested in ADR?

Evans: It happened largely because of a conversation Bob
Dunn, then President of the Houston Bar Association, and | had
with then Chief Justice Joe Greenhill of the Texas Supreme
Court in the late 1970's. Judge Greenhill had attended a confer-
ence of judges and lawyers in another state, which was focused
on finding new ways to reduce court backlogs and to make
justice more readily accessible to the people. As a result of that
conversation with Chief Justice Greenhill, Bob Dunn named
me the chair of a Houston Bar Committee on ADR to investi-
gate the possibility of establishing a dispute resolution center in
Houston.
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Editor: How did the Texas Dispute Resolution Center fund-
ing statute and the ADR Procedures Act come about and
why were they important to the people of Texas?

Evans: The funding statute, which was enacted in 1983, was
important because most of the dispute resolution centers we
visited across the United States were having the same problem,
a lack of monies for sustainable operation. Our first major chal-
lenge was to find some ongoing source of funding that would
enable dispute resolution centers to keep their doors open and
continue to serve a public function. The funding mechanism we
arrived at was the same type which had been used to fund the
costs of law libraries and juries, namely a small tax on each
civil case filed. Enabling legislation authorizing County Com-
missioner Courts to impose this tax was passed and signed into
law by Governor Mark White in 1983.

The second statute, the Texas Alternative Dispute Resolution
Procedures Act, came about because of the need for a statutory
mechanism to encourage the use of mediation and other ADR
processes in civil litigation. It was designed to provide a proce-
dural outline for the effective use of out-of-court settlement
methods. Fortunately, we had the creative guidance and spon-
sorship of Senator Cyndi Taylor Krier of San Antonio, who is
primarily responsible for the passage of this Act in 1987. In
retrospect, | think this statute was an important milestone in
Texas ADR, because in those days not many lawyers or judges
were knowledgeable about the benefits clients could obtain
from mediation or other ADR processes.

Editor: What were your expectations for ADR in Texas at
the time the Act was passed?

Evans: Modest, really. | had no idea that mediation would be-
come a professional career for many dedicated individuals con-
ducting civil mediations, and | just assumed that future media-
tors would continue to be unpaid volunteers. | think we did
have some general hope that the Texas ADR Act would en-
courage increased use of mediation and other ADR processes.

Editor: Texas seems to have been one of the early leaders in
this area. Any thoughts as to why?

Evans: | think we Texans have always been a reckless, some-
what strange bunch; if something seems like a good idea, we
just go after it. Also, we have been blessed with people like

continued on page 32
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An ADR Pioneer And Innovator Speaks Out On ADR's
Progress
continued from page 31

Chief Justice Greenhill and subsequent chief justices, as well as
state bar presidents, boards of directors, local bar presidents
and judges, who almost without exception have solidly sup-
ported the expanded use of ADR. It is that leadership which
has made a difference and it is still making a difference.

Editor: In what ways has ADR developed in Texas and else-
where that was not envisioned early on?

Evans: | don't think we had much vision in those days about
the extended use of ADR. In those days we were concentrated
on ways to use ADR to help people resolve their "small" dis-
putes such as neighborhood disputes about barking dogs and
other such problems. It wasn't long, however, before we began
to realize that mediation could be effective in large disputes,
and soon we found to our surprise that ADR would work in
bankruptcy and intellectual property cases - even in tax dis-
putes involving the 1.R.S. Also, we found that ADR methods
might be useful in resolving some kinds of issues in criminal
proceedings and in helping parties settle cases on appeal. Over
the years, we have found that ADR can be used in almost every
category of civil dispute, although it may not always be the
best process for a particular case.

Editor: What is online ADR (ODR) and how would one do
it?

Evans: Before people had telephones and before they could fly
around to see each other, they wrote letters to convey their feel-
ings and ideas. | think we are rediscovering how effective the
written word can be in resolving conflicts. So, our challenge is
to develop good writing skills and to learn how to write in a
persuasive manner. ODR, or Online Dispute Resolution, sim-
ply describes a means for conducting written communications
over the Internet to negotiate the resolution of a dispute. In
today's digital world this usually is done through some type of
text messaging either alone or in combination with videocon-
ferencing. In an ODR process, the mediator orchestrates the
parties' settlement negotiations through confidential text mes-
sages that communicate their position statements, offers, re-
sponses, and explanations. It is usually possible in an ODR
process for the parties, particular case.

Editor: What is online ADR (ODR) and how would one do
it?

Evans: Before people had telephones and before they could fly
around to see each other, they wrote letters to convey their feel-
ings and ideas. | think we are rediscovering how effective the
written word can be in resolving conflicts. So, our challenge is
to develop good writing skills and to learn how to write in a
persuasive manner. ODR, or Online Dispute Resolution, sim-
ply describes a means for conducting written communications
over the Internet to negotiate the resolution of a dispute. In
today's digital world this usually is done through some type of
text messaging either alone or in combination with videocon-
ferencing. In an ODR process, the mediator orchestrates the
parties' settlement negotiations through confidential text mes-
sages that communicate their position statements, offers, re-
sponses, and explanations. It is usually possible in an ODR

process for the parties, their attorneys, and the mediator to re-
main in their own office or home while participating in the
online process. This feature obviously reduces the amount of
time, cost, and stress involved in the process.

Editor: What has been your involvement with mediation in
the schools? What has happened in this area?

Evans: It would be ideal, in my opinion, for schools to imple-
ment their mediation programs so that every student could par-
ticipate in the program. This, in my opinion, would eventually
result in a substantial reduction in the incidence of school vio-
lence and other unproductive behavior. Student mediators who
have been trained to help other students resolve their interper-
sonal conflicts are better prepared to control their own anger
and know how to resolve their own disputes without violence.
Through their training and experience, the youth mediators
gain a good understanding of effective conflict resolution prac-
tices that help them deal more effectively with problems arising
after they become adults. Unfortunately, due to lack of funding
or lack of understanding, many school administrators do not
fully appreciate the real value of peer mediation programs. Our
Center has worked with the Houston Bar, the State Bar, and
with the Harris County Education Department to develop peer
mediation programs in the schools including one alternative
school and a juvenile probation institution

Editor: You have just come back from a trip to Panama.
What is happening there with respect to ADR and what is
your involvement?

Evans: Panama is entering a very exciting era. Because of the
Panama Canal, Panama is at the center of a tremendous amount
of maritime trade activity, including that which will result from
the expansion of the Canal. Panama also has a beautiful eco-
system, bordered on the North and the South by two different
oceans. Panama's people also have strong ties to the United
States. Panama faces some serious problems that are common
to most countries in Central America. These problems, how-
ever, are susceptible to resolution by alternative dispute resolu-
tion procedures, and our relationship with Panama offers a real
opportunity to develop and test some new and unique ADR
protocols. In this regard, we have been working with the Pa-
nama Supreme Court, the Panama Canal Authority, the Panama
Solicitor General, the Panama Attorney General, and other
governmental representatives to devise new ADR systems for
dealing with these problems. We have found these representa-
tives to be very open and receptive to new ideas, and we are
optimistic that a cooperative plan for sustainable development
will be developed, which can then serve as a model for other
governments and private institutions in Latin America.

Editor: What do you see happening in ADR in the next 10-
25 years, in Texas or elsewhere?

Evans: Ups and downs will occur but ADR will continue to
expand. Some say that ADR and arbitration prevent young at-
torneys from getting trial experience as well as alleviating the
need for courts to write opinions that provide guidance to the
public. My experience leads me to believe that we will always
have the need for judges and arbitrators and that we have an
ample number of appellate opinions to provide guidance to the
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THE DEVELOPMENT
OF ETHICAL GUIDELINES

AND MEDIATOR CREDENTIALING
IN TEXAS

By Lawrence R. Maxwell, Jr.*

This article documents the historical development of ethical
guidelines for mediators and voluntary mediator credentialing
in the State of Texas.

Mediation’s Beginnings in Texas

Prior to the enactment of the Texas Alternative Dispute Resolu-
tion Procedures Act (“ADR Act”) in 1987,' mediation was not
widely used in Texas, most mediations were conducted at com-
munity dispute resolution centers or in the area of family law,
and few mediators were attorneys.

A major step in the mediation movement among Texas attor-
neys began in the fall of 1988, when Judge Gary Hall of the
68" Judicial District Court of Dallas County and several Dallas
attorneys ventured to Ft. Worth to observe a settlement week.
The outstanding success of the settlement week prompted
Judge Hall, aided by attorneys Les Weisbrod, Frank Giunta,
Grant Seabolt and others, to introduce settlement week to Dal-
las, and to consider using professional attorney-mediators to
assist in settling cases in his court.

Judge Hall and Steve Brutsché (1944-1991) soon collaborated
on advancing mediation. Brutsché, a Dallas civil trial attorney,
had been exposed to mediation while handling a case in Cali-
fornia. With the encouragement and counsel of Judge Hall, in
1989, Brutsché and Dallas attorneys Hesha Abrams, Jeff
Abrams, Charles Guittard, Grant Seabolt and Jay Madrid or-
ganized and conducted two mediation training sessions, spon-
sored by the Business Litigation Section and the newly created
ADR Committee of the Dallas Bar Association.

Brutsché, along with newly trained attorney-mediators Mike
Amis, Courtenay Bass, Ross Hostetter, Ross Stoddard, and Sid
Stahl, made a presentation to the thirteen civil district judges of
Dallas County at their annual retreat. Having seen the favorable
results in Judge Hall’s court and realizing the potential benefits
of mediation, Judges Mark Whittington, Joe Morris and Anne
Ashby joined Judge Hall in persuading all of the civil district
judges to begin issuing a sua sponte Mediation Order. The
Rules for Mediation, which were incorporated into the Order,
set for'gh the legal and ethical obligations of the appointed me-
diator.

Also in 1989, the State Bar of Texas ADR Committee
(predecessor of the ADR Section) established a Task Force on
Qualifications and Credentials to develop standards of practice
for all ADR neutrals under the ADR Act.

Vol. 16, No. 3-4 Summer/Fall- 2007

An Ethics Subcommittee of the State Bar of Texas ADR Com-
mittee began drafting standards of practice for mediators. How-
ever, after meeting off and on over three years, the subcommit-
tee produced a draft document, but had not come to a consen-
sus on standards of practice. Mediation was spreading rapidly
throughout the State. Attorneys and non-attorneys were con-
ducting mediations, having received various types of training,
but no ethical guidelines from the Bar were in place.

Dallas Bar Association’s
Standards of Practice for Mediators

In 1992, Orrin Harrison, President of the Dallas Bar Associa-
tion, along with other Bar leaders, became concerned about the
lack of ethical guidelines for mediators in Dallas, particularly
for attorney-mediators. Harrison asked Sid Stahl, chair of the
Dallas Bar Association’s ADR Committee, to establish an Eth-
ics Subcommittee to develop a code of ethics or standards of
practice for mediators in the Dallas Bar Association. Maxel
“Bud” Silverberg agreed to chair the Ethics Subcommittee
(hereinafter, “Subcommittee™).

The first task of the Subcommittee was to determine who
would be covered by the ethical code or standards. It was ap-
parent that to be effective, the ethical code or standards would
have to apply to all individuals conducting mediations, whether
they were attorneys or not. However, the Bar could only adopt
an ethical code or standards for attorneys, and compliance by
mediators who were not attorneys would have to be voluntary.
Therefore, a diverse group of twenty-seven individuals was
assembled, composed of five judges, twelve attorneys, one law
professor, and nine individuals who were not attorneys.’

The next task of the Subcommittee was to determine the form
and content of the ethical code or standards. Having been a
member of the State Bar Task Force and having seen how little
progress had been made in three years, Silverberg did not want
to fall in the trap of having twenty-seven people draft the docu-
ment from scratch. Drawing from key elements of the State
Bar’s draft document, the State of Hawaii’s Standards for Me-
diators, SPIDR’s Ethical Standards of Professional Responsi-
bility, the Colorado Council of Mediators & Mediation Organi-
zations, and the American Arbitration Association’s Code of
Ethics, Silverberg produced an initial draft. Wisely maintaining
a manageable number of initial drafters, a “Committee of Six”
was formed, comprised of Judges Gary Hall and Joe Morris,

continued on page 34
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THE DEVELOPMENT OF ETHICAL GUIDELINES
AND MEDIATOR CREDENTIALING IN TEXAS
continued from page 33

Helmut Wolfe (Regional Director of the American Arbitration
Association), Don Canuteson, Robert Bliss, and Bud Silver-
berg.

The first meeting of the Committee of Six was in May 1992.
Judge Morris suggested the document should be a living docu-
ment—practical, short and direct—one that could and would be
easily referenced, not placed in a desk drawer and forgotten.
Following the wise advice from a wise judge, the Committee of
Six agreed upon a simple format, with basic standards, fol-
lowed by comments for clarification. To achieve broad cover-
age, the standards needed to apply to all attorney-mediators, as
well as all individuals who were not attorneys, who mediated
cases on referral from courts in Dallas County. It is important
to note that judges on the Subcommittee opined that the Dallas
Bar Association could properly promulgate ethical standards
for all mediators—attorneys or not—conducting court-annexed
mediations.

Between May and September 1992, the initial draft of the
Committee of Six was discussed, revised again and again, line
by line, in many meetings of the full Subcommittee. Later,
meetings were held with representatives of the Dallas Bar As-
sociation’s Board of Directors. In February and March 1993,
the full ADR Committee considered the working draft. Sticky
issues that had been discussed but not previously agreed upon
were hashed out. For instance, should the standards be aspira-
tional or mandatory? If mandatory, how would non-compliance
be dealt with? Should the standards address mediation tech-
niques such as facilitative vs. evaluative? What to name the
document: Standards of Practice or Code of Ethics?

Approval of the full Subcommittee was finally reached on the
twelfth draft, and ADR Committee subsequently approved the
document. On June 24, 1993, the Board of Directors of the
Dallas Bar Association unanimously approved the Standards of
Practice for Mediators.*

Later in 1993, with a name change to Ethical Guidelines for
Mediators, the Houston Bar Association and the Association of
Attorney-Mediators adopted the Dallas Bar Association’s Stan-
dards of Practice for Mediators.

On February 19, 1994, with a few minor modifications and the
addition of a provision dealing with a mediator’s relationship
with the judiciary, the Council of the ADR Section of the State
Bar of Texas unanimously adopted the Ethical Guidelines for
Mediators.’

Supreme Court of Texas Advisory Committee on
Court-Annexed Mediation

As mediation continued to grow rapidly throughout the state,
public debate surrounded the need for oversight of the quality
of mediation in Texas. In 1995, Wendy Trachte-Huber and
David Cohen, then co-chairs of the ADR Section of the State
Bar of Texas, requested the Supreme Court to establish a Su-
preme Court Advisory Committee to explore credentialing and
ethical guidelines for mediators.

By Order dated May 7, 1995, the Supreme Court of Texas is-

sued its Order Creating Advisory Committee on Court-
Annexed Mediation, Misc. Docket No. 96-9125.° Bruce Strat-
ton of Liberty and Bill Low of Grapevine co-chaired the Com-
mittee. The charge of the Committee was to formulate media-
tion ethics rules and to study whether further oversight (e.g.,
licensing, registration, or credentialing) was warranted.

The Supreme Court Advisory Committee gathered relevant
materials from various organizations throughout the country,
including organizations unrelated to the practice of law and the
justice system. The committee, after meeting on numerous oc-
casions for several years (1995-1998), found no consensus
among the committee members, or within the mediation com-
munity in Texas, as to whether the Supreme Court of Texas
should become involved in credentialing, registration, and/or
licensing of mediators.

On March 18, 1998, the Supreme Court Advisory Committee
submitted its report to the Texas Supreme Court, recommend-
ing the court establish minimum training qualifications for me-
diators, create a Commission on Training by appointment of
the Supreme Court, and promulgate Texas Rules of Ethics for
Mediations and Mediators, which were in the nature of, but did
not mirror the Ethical Guidelines for Mediators that the ADR
Section of the State Bar of Texas had adopted in 1994.

Mediator Credentialing: Mandatory or Voluntary

The indication was that the Supreme Court of Texas was going
to follow the Supreme Court Advisory Committee’s recom-
mendation to promulgate rules of ethics for mediators. How-
ever, Justice Priscilla Owen, the court’s liaison to the State Bar
of Texas, recommended that a subcommittee be established to
study the feasibility of mandatory credentialing for mediators
under the court’s rule-making authority. The subcommittee
members were Suzanne Duvall, Rena Silverberg, Bud Silver-
berg, and Sid Stahl of Dallas, Michael Schless of Austin, and
Bruce Stratton of Liberty.

In October 1998, sensing the apparent lack of interest within
the mediation community for mandatory credentialing, John
Palmer of Waco, then Chair of the ADR Section of the State
Bar of Texas, called a meeting of representatives of leading
mediator organizations in Texas to determine if the mediation
community wanted to explore a voluntary credentialing plan
for mediators in Texas. This group later became known as the
Texas Mediator Credentialing Committee, forerunner of the
Texas Mediator Credentialing Association (TMCA).

Over the next several years, the Supreme Court Advisory Com-
mittee and the Texas Mediator Credentialing Committee
worked on developing mandatory and voluntary credentialing
plans. From time to time, the Texas Legislature stuck its nose
under the tent; however, it enacted no legislation. John Coselli
of Houston served as a liaison between the two committees.

By 2003, it was time to stop the studying and chart a course for
mediators in Texas. In October 2003, a meeting was held in
John Estes’ office in Dallas to resolve the issues. The choices
were: (1) a court-mandated registration program; or (2) court-
mandated mandatory credentialing, or (3) the voluntary creden-
tialing program developed by TMCA; and (4) aspirational or

continued on page 35
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THE DEVELOPMENT OF ETHICAL GUIDELINES
AND MEDIATOR CREDENTIALING IN TEXAS
continued from page 34

mandatory ethical guidelines for mediators. The vote of the
Supreme Court Advisory Committee was unanimous. Rather
than establishing a court-mandated registration or a mandatory
credentialing plan, the Supreme Court of Texas should adopt
the ethical guidelines of the State Bar of Texas, which had been
widely publicized and accepted within the mediation profes-
sion.

With a clear admonition to counsel representing parties in me-
diation of a pending case that they remain officers of the court
in the same manner as if appearing in court, by Misc. Order
No. 05-9107 dated June 13, 2005, the Supreme Court of Texas
issued its Approval of Ethical Guidelines for Mediators,” by
adopting the Ethical Guidelines for Mediators that the ADR
Section of the State Bar of Texas had adopted in 1994. It is
interesting to note that the Supreme Court’s Order states that
“the rules (Guidelines) are aspirational, and that compliance
depends primarily upon understanding and voluntary compli-
ance, and secondarily upon reinforcement by peer pressure and
public opinion, and when necessary by enforcement by the
courts through their inherent powers and rules already in
existence . ...”

As to the mandatory or voluntary credentialing issue, Justice
Priscilla Owen, as the Texas Supreme Court’s liaison to the
Supreme Court Advisory Committee, instructed the committee
to come up with a voluntary credentialing plan within six
years, or the court would put in place a mandatory plan.

Texas Mediator Credentialing Association

Representatives of various mediator organizations and mem-
bers of the judiciary had founded the Texas Mediator Creden-
tialing Association® in 2001. After many meetings, the organi-
zation decided to make mandatory the Ethical Guidelines for
Mediators that the ADR Section of the State Bar of Texas had
adopted in 1994, and establish and maintain a grievance proc-
ess for TMCA credentialed mediators.

With the Texas Supreme Court’s decision not to become in-
volved in credentialing of mediators and the instruction to de-
velop a voluntary credentialing plan, TMCA stepped to the
forefront, and in January 2004, it issued its first mediator cre-
dentials to Suzanne Duvall.

At no cost to the public or the consumer of mediation services,
TMCA established and continues to maintain the first statewide
voluntary, multi-disciplinary mediator credentialing program in
the country. The credentialing program promotes public confi-
dence in the mediation process and mediators, and the griev-
ance process protects consumers of mediation services and
provides standards of accountability for mediators.

TMCA is truly a unique and innovative organization built on
years of effort by the various mediator groups and individuals.
As its membership continues to grow, the success of the or-
ganization will demonstrate that professional self-regulation is
superior to governmental regulation.

Conclusion

With twenty years of good experience, it is clear that the public
and ADR professionals have been well served by passage of
the ADR Act. Among the tools in the ADR tool box, mediation
has become the process of choice. The road to establishing
ethical guidelines and a form of credentialing of mediators has
been long, with bumps along the way. Nevertheless, thanks to
the foresight and leadership of many individuals who devoted
thousands of hours of volunteer time, mediators in Texas now
have an ethical framework within which to practice their pro-
fession, and they enjoy the opportunity to participate in a vol-
untary credentialing program that benefits the public and the
mediation profession.

*Lawrence R. Maxwell, Jr. is an attorney,
mediator, arbitrator, and practitioner of col-
laborative law in Dallas. He is a charter mem-
ber and past President of the Association of
Attorney-Mediators, a Founding Director and
President of the Texas Collaborative Law
Council, a charter member of the Collabora-
tive Law Committee of the American Bar As-
sociation Section on Dispute Resolution, the current Chair of
the Collaborative Law Section, and past Chair of the ADR Sec-
tion of the Dallas Bar Association.

The author wishes to thank Bud Silverberg, Bruce Stratton, Sid
Stahl, Mike Amis, and Suzanne Duvall for their generous assis-
tance in providing information for this article, without which it
would not have been possible to document the history of these
significant events.

ENDNOTES
1 TEX. CIV. PRAC. & REM. CODE ANN. {§ 154.001-154.073 (Vernon 2005), avail-

able at http:/ /www.texasadr.org/adract.html

2 QOriginal Dallas County Mediation Order and Rules for Mediation (copy on
file with the ADR Coordinator for the Dallas County Courts).

3 Members of the Dallas Bar Association Ethics Subcommittee were: Judges
Gary Hall, Chatrles Guittard, Joe Mortis, Dee Miller and Theo Bedard; Attorneys
Mike Amis, Robert Bliss, David Carlock, Don Canuteson, Peter Chantillis, Jay
Madrid, Larry Maxwell, Jay Patterson, Randy Pulitzer, Grant Seabolt, Bud Silver-
berg, and Ross Stoddard; SMU Law Professor Kenneth Penegar; and individuals
who were not attorneys: Susanne Adams, Debbie Andrews, Herb Cooke, Richard
Evarts, Linda Hahan, Virginia Talkington, Liz Walley and Helmut Wolfe.

4 Standards of Practice for Mediators adopted by the Board of Directors of the
Dallas Bar Association on June 24, 1993 (copy on file with the Dallas Bar
Association).

® Ethical Guidelines for Mediators adopted by the Council of the ADR Section
of the State Bar of Texas in February, 1994, http://www.texasadr.org/

ethicalguidlines.html.

¢ The members of the Supreme Court Advisory Committee on Court-Annexed
Mediation were: Tony Alvarado, Karl Bayer, Gary Condra, Herb Cooke, Hon.
Suzanne Covington, Claude Ducloux, Suzanne Duvall, John Estes, Hon. Frank
Evans, Hon. Chatles Gonzalez, Carol Hoffman, Dr. Lou Lasher, Bill Low, Hon.
Tom McDonald, Hon. Matgaret Mirabal, Lanelle Montgomery, William M. Mor-
ris, Hon. Jay Patterson, Ross Rommel, Michael J. Schless, Maxel ABud@ Silver-
berg, Rena Silverberg, Sid Stahl, Bruce Stratton, and Michael Wolf.

" Supreme Court of Texas Misc. Order No. 05-9107: Standards: Mediator
Guidelines, http://www.supreme.courts.state.tx.us/rules/rules.asp.
8

Website of the Texas Mediator Credentialing Association, http://
WWw.txmca.org.
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DISPUTE RESOLUTION CENTERS
IN TEXAS

COLLEGES AND UNIVERSITIES

Susan B. Schultz*

(Note from the Chair of the Newsletter Editorial Board: The
scope of this article is limited to centers in Texas universities
that offer both training/education and services in dispute
resolution. The article does not include universities that offer
academic programs exclusively.)

Abilene Christian University
Center for Conflict Resolution

CENTER FOR
rE"- COMNFLICT
RESOLUTION

Address: ACU Box 28070, Abilene, TX 79699
Phone: 325-674-2015

Email: conflictresolution@acu.edu

Website: www.acu.edu/conflict

Due to the vision and generosity of Dr. Robert J. “Jerry”
Strader and his wife, Patsy, the Center for Conflict Resolution
was created in August 2000 with Joe L. Cope, J.D. selected as
the Center’s executive director. Since its inception, the Center
has grown in visibility in secular and religious communities
throughout the United States and the world. The Center’s new
facility, the Diane and John Duncum Center for Conflict Reso-
lution, is currently under construction on property adjacent to
ACU’s main campus and is scheduled for completion in 2008.
The mission of the Center for Conflict Resolution is to equip,
encourage, and support individuals as peacemakers in their
personal relationships, families, churches, schools, professions,
and communities.

One Peace Conflict Resolution Service is the Center’s in-house
consulting group, which provides conflict analysis, training,
and mediation services to individuals, churches, businesses,
and schools. The Alternatives in Mediation (AIM) program is
a free service to ACU students. The goals of the AIM program
are to encourage students to resolve conflict productively, and
to teach students the skills and spirit of peacemaking. The
West Texas Mediation Center, formed through a partnership
between the Center and the Better Business Bureau, is a low-
cost dispute resolution service for businesses and customers to
resolve commercial conflicts.

The Center offers a Master of Arts in Conflict Resolution and
Reconciliation (36 hours) and a Graduate Certificate in Conflict
Resolution (15 hours). To make the master’s degree and gradu-
ate certificate accessible to more students, the Department of
Conflict Resolution teams up with ACU World Wide to pro-
vide its courses online. With exposure to theory and skill-
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development exercises, students complete the program with
multiple perspectives on conflict and a creative foundation for
problem solving. This depth of preparation is invaluable to
those who are seeking a career in dispute resolution or who find
themselves with significant peacemaking opportunities in their
chosen career. 1t is all part of a serious commitment to bring
ACU’s world-class education to students in urban and global
markets.

Southern Methodist University - SMU Center for
Dispute Resolution & Conflict Management

il

Address: 5228 Tennyson Pkwy, Plano, TX 75024-3547
Phone: 972-473-3438

Email: disputeresolution@smu.edu

Website: www.resolution.smu.edu

SMU’s Center for Dispute Resolution & Conflict Management
offers a Master of Arts in Dispute Resolution, a Graduate Cer-
tificate, and non-credit professional seminars. In 2006, as part
of the new School of Education and Human Development, the
Center began offering a Master of Arts degree in Dispute Reso-
lution. The degree consists of 42 credit-hours, providing a
comprehensive study of dispute resolution, numerous clinical
and practicum opportunities, as well as ample options for fur-
ther specialization in areas such as organizational conflict, do-
mestic relations, or legal conflicts. A Graduate Certificate in
Dispute Resolution has been available at SMU since 1998,
when the program began. The Graduate Certificate is a 21
credit-hour program offering a solid foundation in dispute reso-
lution and practical skill development. Students benefit from a
nationally and internationally recognized faculty and learn in
small, interactive classes that emphasize practical skills and
techniques. Moreover, the faculty and curriculum integrate
such diverse fields as psychology, law, sociology, public pol-
icy, and economics, offering more than thirty different courses
in the field of dispute resolution. To provide further diversity to
the curriculum, the center also offers study-abroad opportuni-
ties.

The Center offers numerous opportunities for both master’s
degree and certificate students to gain practical experience that
at once allows them to hone their dispute resolution skills and
serve the community. In particular, the Center operates an on-

continued on page 37
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DISPUTE RESOLUTION CENTERS IN TEXAS
COLLEGES AND UNIVERSITIES
continued from page 36

site mediation facility. The mediation facility offers services to
disputing parties in civil, family and community disputes for a
nominal fee. Students, alumni and faculty serve as volunteer
mediators in this facility. The Center also maintains relation-
ships with various state and federal agencies, courts systems,
corporations, and private mediators with whom students can
arrange for-credit externships. The Center operates under an
academic quarter system, with a new quarter starting approxi-
mately every 12 weeks. Classes are offered evenings, week-
ends, and in week-long intensive formats.

South Texas College of Law -
The Frank Evans Center for Conflict Resolution

Address: 1303 San Jacinto St., Houston, TX 77002
Phone: 713- 646-2998
Website: www.stcl.edu/feccr/

The Frank Evans Center for Conflict Resolution, established in
1994 upon the initiative of South Texas College of Law Board
of Trustee Robert A. Mosbacher, is the product of years of
work by its founding Director, Judge Frank G. Evans, and its
Director, Professor R. Hanson Lawton. The Center is actively
supported by its Advisory Board, comprised of members of the
law school faculty and staff plus some 250 prominent lawyers,
judges, physicians, scientists, and business leaders. The Cen-
ter’s goals are: to provide a comprehensive conflict resolution
curriculum for law students at STCL; to offer both basic and
advanced conflict resolution training to a broad range of con-
stituencies; to promote professionalism in the field of conflict
resolution; to advance knowledge of conflict resolution alterna-
tives through scholarship, publications, and demonstrations;
and to develop new and innovative ways to advance responsi-
ble conflict resolution processes and protocols. The Frank Ev-
ans Center is also engaged in a collaborative Cross-cultural
Conflict Resolution project with business and governmental
leaders in the Caribbean, Latin America and the United States
to design, implement, and test: advanced conflict resolution
systems that offer a wide range of fair, affordable, and effective
conflict resolution processes; state-of-the-art communications,
and risk-evaluation technologies that enable parties to resolve
their disputes without regard to time, distance, or language
barriers; and a system of plans and activities that encourage
cultural awareness, stable business investments, economic
growth, and productive job opportunities for people in Latin
America and the United States.

The Center is engaged in a number of ongoing research and
publication projects, including a History of Texas ADR, which
traces the history of Spanish and Anglo-Saxon conflict resolu-
tion methods over the past two centuries. The Center also of-
fers both classroom and skills training courses in mediation and
arbitration concepts and practices. In advanced training pro-
vided by the mediation clinic, law students learn how to pro-
vide services as mediators or arbitrators and also how to repre-
sent clients as advocates in ADR procedures. In addition, law
students in the mediation clinic learn the practical aspects of

Family Law practice, offering pro-bono coaching assistance to
divorcing parents in the Online Parent Coaching Program. For
law students engaged in the American Bar Association’s com-
petitions in negotiation, mediation, and client counseling, the
Frank Evans Center offers special competition training and
guidance to law students who have achieved the National
Championship in the client counseling competition.  Law stu-
dents are taught how to evaluate the risks and costs involved in
litigated cases, including the use of the CAN-WIN (Computed
Assisted Negotiation — Web International Network) software.
In this learning exercise, law students learn how to help clients
evaluate the strengths and weaknesses of their positions and
how to negotiate effectively online with their adversaries.
Every year, the Frank Evans Center for Conflict Resolution,
along with the State Bar ADR Section and other ADR-Related
organizations, hosts an Annual Institute on Responsible Con-
flict Resolution, which provides a community-based forum for
the exchange of information and ideas regarding the use of
responsible conflict resolution protocols and processes.

The Directors and Staff of the Frank Evans Center for Conflict
Resolution are assisted by leading professionals in the judicial,
legal, medical, scientific, educational, business, and govern-
mental sectors that have an interest in promoting the Center’s
goals. Through professional interaction and by means of an
Online Bulletin Board, these Advisory Board members provide
ongoing guidance, knowledge, and inspiration to the law stu-
dents.

- University of Houston Law Center
A.A. White Dispute Resolution Center

@ UMNIVERSITY of H O U ST OMN

Address: University of Houston Law Center,
Blakely Advocacy Institute, 100 Law Center,
Houston, Texas 77204-6060

Phone: 713.743.2066

Email: rpietsch@central.uh.edu

Website: www.law.uh.edu/blakely/aawhite

The Center is named for Dean A.A. White, the founding Dean
of the University of Houston Law Center. The purposes of the
A.A. White Dispute Resolution Center are charitable, educa-
tional, and civic. The Center was organized to foster public
awareness and understanding of conflict resolution and the
impact of interpersonal disputes on society. The Center also
encourages the broader understanding, development, and use of
alternative means of dispute resolution. One important mission
of the Center is to study, analyze, and recommend dispute reso-
lution procedures that will provide less costly and more expedi-
tious access to justice. The Center provides assistance to the
courts in encouraging the early settlement of pending litigation.
The Center also provides assistance to educational institutions,
including law schools, in the development and use of alterna-
tive dispute resolution concepts and procedures. The Center’s
by-laws specifically state that it was created in order to "strive
to reduce delay in the resolution of legal disputes through Al-
ternative Dispute Resolution (ADR); to reduce the cost of re-
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THE ADR SYSTEMS AND FINANCING

ACT AND TEXAS DRCs?

By Josefina M. Rendén?

l. The Vision and the Law

Four years before the Alternative Dispute Resolution Proce-
dures Act of 1987° established ADR in Texas as matter of pub-
lic policy, the Texas legislature passed the Alternative Dispute
Resolution Systems and Financing Act.* This new law allowed
a county’s commissioners court to establish an alternative dis-
pute resolution system “for the peaceable and expeditious reso-
lution of citizen disputes.” In its present form, the law author-
izes judicial referrals to such a system® and allows for the com-
missioners courts to do all necessary acts to make the system
effective, including:

(1) contracting with a private nonprofit cor-
poration, a political subdivision, a public
corporation, or a combination of these enti-
ties for the purpose of administering the sys-
tem;

(2) making reasonable rules relating to the
system; and

(3) vesting management of the system in a
committee selected by the county bar associa-
tion.”

The law also enables commissioners courts to set court costs on
most civil cases filed in a county® or district court in the county,
as well as justice courts.” These costs are to be deposited in a
separate alternative dispute resolution system fund to be admin-
istered by the commissioners court and used exclusively to
establish and maintain the system.’® Finally, the law allows
certain Dispute Resolution Centers (hereinafter, “DRCs”) to
collect reasonable fees from recipients of their services.*

This law’s principal author the Honorable Frank Evans, former
chief Justice of the First Court of Appeals in Houston. Justice
Evans explained that in the late 1970s, many courts “were
struggling under a heavy volume of citizens’ complaints, as-
serted by individuals who had some relationship with one an-
other.”** Such complaints were processed as criminal matters,
though most (about 90%) never resulted in criminal convic-
tions. Because of the “civil” nature of these complaints (i.e.,
most were based on some interpersonal dispute), there was a
great need for an alternative means of resolution, either by me-
diation, conciliation, or other ADR processes.® Justice Evans
added:

To assure maximum control & creativity in
this ADR field, it seemed appropriate for
county commissioners courts to be granted
the authority to establish dispute resolution
systems with the county and to locally fund
the administration of these systems. Since
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county commissioners courts had already
established a fee system to support county
law libraries and other such services, we
thought that this same funding method would
be a logical way to fund the county’s dispute
resolution center.'

Similar beliefs within the United States Justice Department
supported the implementation of pilot programs in Atlanta,
Kansas City, and Los Angeles. These centers were created
under the urging of the American Bar Association to explore
alternative ways, such as mediation or arbitration, to address
the many disputes that could not be resolved through existing
agencies without violating any party's due process or civil
rights.’

In Texas in the late 1970s, Chief Justice Joe R. Greenhill of the
Texas Supreme Court met with Justice Evans to discuss alter-
native means for reducing the congested dockets in Texas
courts. The Houston Bar Association soon came on the ADR
band wagon under the leadership of Bob Dunn, then president
of the Houston Bar Association (HBA). Justice Evans, who was
a member of the American Bar Association’s Dispute Resolu-
tion Committee, chaired the new HBA exploratory committee.
Joe M. Green joined these efforts by becoming Chair of the
Board of Neighborhood Justice, Inc., as well as securing fund-
ing from the U.S. Department of Justice, the Cullen Founda-
tion, and others.*®

In October 1980, the Houston Neighborhood Justice Center
opened its doors to become the first DRC in Texas. It was soon
followed by centers in Dallas that same year and in Fort Worth
a year later. Today, there are 17 DRCs and two non-DRC ADR
systems. “Texas DRCs come in various shapes and sizes, and
not all are created equal,” says Michael Kopp, Executive Direc-
tor, McLennan County DRC.Y As such, some operate as a
department of their county government, others within Councils
of Government, and at least two have operated under the aus-
pices of a university. Most are 501(c)(3) non-profit corpora-
tions responding to boards of directors.

There are also “systems” such as those used in Galveston
County and Denton County. These systems also provide ser-
vices under the ADR Systems and Financing Act without the
presence of a staffed center.

This article contains the story of these centers and systems.

continued on page 39
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THE ADR SYSTEMS AND FINANCING ACT
AND TEXAS DRCs
continued from page 38

1. The First Three: Houston, Dallas, and Fort Worth

A. Houston (Harris County)®

Mediations under the HBA’s ADR project started in August
1980, before the program even had a center. These mediations
occurred at night in the building that then served as Harris
County’s Criminal Courts Building. Two months later, the
Neighborhood Justice Center opened its doors with Michael
Thompson as its founding director. Soon after, the center
trained its first group of volunteer mediators. The center later
started to offer services in satellite offices and different court-
houses throughout the county.

The implementation of the 1983 ADR Systems and Financing
Act authorizing commissioners courts to charge court costs for
ADR funding brought a needed monetary infusion to the
Neighborhood Justice Center. Similar results occurred in 1984,
when Houston, with Tulsa and Washington D.C., became one
of three "Multi-Door Programs” sponsored by the American
Bar Association."

Under the Multi-Door Program, intake specialists were trained
to become familiar with the multiple governmental and non-
profit “doors” that provided services to the public so they could
refer people involved in disputes to the most effective “entry
doors.” Intake specialists do not provide legal advice, but they
are able to steer people in need to the right agencies for infor-
mation or assistance. Often, the right door would be the
DRC’s ADR services. Other times, it would be referral to the
police, the district attorney’s office, or an agency providing
services such as legal advice and representation.?

In 1991, the Neighborhood Justice Center changed its name to
the Dispute Resolution Center, Inc., and it continues to this day
as a non-profit corporation under HBA sponsorship. It still of-
fers multi-door services, as well as ADR services such as me-
diation, arbitration, and moderated settlement conferences.
Since 1998, the DRC of Harris County has been under the lead-
ership of Nicholas Hall.

For the first years, the Houston Neighborhood Justice Center
averaged 146 mediations per month.?* In 2006, the DRC of
Harris County handled over 52,000 telephone calls, with over
3,600 new intakes. It conducted over 2,500 mediations, with a
settlement rate of 60% and a client satisfaction rate of over
95%. That year, DRC volunteers logged over 9,000 hours of
mediation.

B. Dallas (Dallas County)®
The Dispute Mediation Service Inc. (“DMS”) was established
in late 1980 under founding director W. Richard Evarts. Since
opening for service, DMS has assisted over 167,896 parties and
closed over 41,974 cases with a settlement rate of about 65%
and a 93% satisfaction rate. There are about 1,700 DMS volun-
teer mediators, of which 200 to 400 are active any given year.
Thirty-five mediators are bilingual.

On-site mediation is provided at the Family Courts, Justice of
the Peace Courts, Dallas Housing Authority sites, Nexus Re-
covery Center for Women, and Dallas Police offices. Basic

mediation training and divorce mediation training are offered
annually. A practicum is offered for newly trained mediators to
gain experience. DMS also offers four advanced mediation
trainings annually in order for mediators to meet the standards
of Texas Mediator Credentialing Association (TMCA).

An ongoing public-information program is maintained, with
public service announcements, radio and TV interviews, atten-
dance at community fairs, and a call-in program called “Talk to
a Mediator.” DMS offers conflict resolution training through
the Youth Conflict Resolution Center (YCRC) and the Dallas
Recreation Centers.

Through much of DMS’s history, Herbert Cooke was its execu-
tive Director. After his retirement in 2006, DMS has been un-
der the leadership of LaCrisia (“Cris”) Gilbert, who came to
DMS after having served as ADR coordinator at the Dallas
County Courthouse. Cris is currently president of the Texas
Association of Mediators.

C. Fort Worth (Tarrant and Parker Counties)®

The Dispute Resolution Service of North Texas (“DRS”) was
originally incorporated in November 1982 as Dispute Resolu-
tion Services of Tarrant County, Inc. Following the enactment
of the ADR Systems and Financing Act in 1983, the DRS con-
tracted with Tarrant County to provide ADR services to the
county. At first, the DRS mostly handled cases prior to court
filing; therefore, it handled fewer than 600 per year, of which
only about half actually went to mediation.

In 1989, Bob Good became the executive director of the DRS.
In the same year, the DRS started handling court-filed cases
and soon began administering the county's settlement week.
Also that year, DRS mediated 240 cases. Eighteen years later,
in 2006, it administered over 15,000 cases. This increase is
partly due to an increase in population in Tarrant County (to
1.45 million), making it the third largest Texas county in popu-
lation.

On March 28, 2000, a tornado slammed into downtown Fort
Worth at a speed of 115 to 135 miles per hour, destroying
many buildings. Much of the DRS office was destroyed. It lost
furniture, equipment, files, and all of its computers. Fortu-
nately, hard drives and the filing cabinets survived and, with
them, most of the DRS data. The dedicated DRS staff took all
the work home. “The DRS staff worked late into the night, at
home, seven days a week, until our court and attorney clientele
understood we were still mediating their cases even in the af-
termath of the disaster,” wrote Bob Good a few years later.?
The mediations were held at two local churches for the next
two months. Because of the saved data and dedication of DRS
staff, the center recovered quickly, especially after it moved
into the Livestock Exchange Building in the Historic Fort
Worth Stockyards.

In 2002, DRS expanded its services to Parker County and be-
came the DRS of North Texas. In 2006, Bob Good retired from
DRS, and Abby Mitchell took over the reigns of the North
Texas Dispute Resolution Services.

continued on page 40
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THE ADR SYSTEMS AND FINANCING ACT
AND TEXAS DRCs
continued from page 39

1. DRCs that Followed in the 1980s
A. Austin (Travis County)®

The Travis County Dispute Resolution Center was founded in
1983 under the leadership of Michael Thompson, and it has
been under Kris Donley’s leadership since 1994. The center
operates as an independent nonprofit corporation. It has a small
paid staff, 100 volunteer mediators, a volunteer Board of Direc-
tors, and a volunteer Advisory Board. As in most Texas DRCs,
Travis County mediators come from a wide variety of back-
grounds; only about 20% are attorneys. This year, several me-
diators received awards, including Michael Schless and Mi-
chael Whelan for 15 years of volunteer service.

Approximately 50% percent of the center’s revenue comes
from Travis County. The rest comes from training services,
grants, fund raising, and client fees. Like many other DRC di-
rectors, executive director Kris Donley believes, “Client fees
are nominal, but help encourage the disputing parties to com-
mit to the mediation process. These fees are never a barrier to
services and are reduced or waived when appropriate.”®

B. San Antonio (Bexar County)?’

The Bexar County Dispute Resolution Center (BCDRC)
opened its doors on February 15, 1984, under the auspices of
Bexar County Commissioners Court. The first director was Joe
Castillo (1984-1990), followed by John Moore, Sr., who served
as director from June 1990 until his death in December 1991.
Marlene Labenz-Hough, the current director, was appointed to
the position in 1992. Prior to that time, Marlene had served as
BCDRC'’s assistant director.

In 1990, the BCDRC moved into the new Bexar County Justice
Center, later renamed the Cadena-Reeves Justice Center. The
architect custom-designed the BCDRC office to serve as a dis-
pute resolution facility, including separate waiting rooms for
disputing parties. Each of the 6 large mediation rooms is fur-
nished with a round table to equalize the parties in mediation.
BCDRC has private intake rooms, a training room, and a small
library, as well as interior restrooms and a coffee bar. Because
the BCDRC maintains evening hours, the suite has a private,
after-hours entrance. Two of the mediation rooms are
equipped with speaker phones to accommodate the many
phone mediations. BCDRC is in the process of installing state-
of-the-art video-conferencing equipment that will allow for
“face-to-face” conferencing with absent parties, with the initial
focus being on incarcerated parents in child-abuse and neglect
(CPS) mediations.

From the BCDRC’s inception in 1984 through the end of 2006,
it processed approximately 125,000 intakes and set nearly
31,000 cases for mediation. BCDRC currently processes an
average of 6,000 intakes and 1,600 mediation settings per year,
achieving a 78% settlement rate.

BCDRC is staffed by 10 employees and 150 volunteer media-
tors. As with most DRCs, volunteers are “the backbone of the
BCDRC” and are diverse in both professional and ethnic back-

grounds. Unique to the BCDRC are the many military person-
nel who serve as volunteers. Seventy-two percent of BCDRC
volunteers work full-time; the remaining 28% are either retired
or work part-time. Thirty-five percent of the volunteers speak
Spanish.  Two percent are bilingual in other languages.
Twenty-eight mediators have been active with BCDRC for 10
years or longer.

In addition to mediations held at BCDRC’s office, mediations
are also conducted on-site at the Justice of the Peace Courts
and the San Antonio Police Department substations. Intake
and mediation services in Spanish are readily available. Inter-
preters for other languages, including sign language, are also
provided at no cost.

C. Lubbock (Lubbock County)®

In 1984, Gene Valentini wrote a concept paper for a DRC in
Lubbock County. The plan was approved by the board of the
South Plains Association of Governments and by Lubbock
County Commissioners Court in October 1985. Valentini
serves the Lubbock system as the most-tenured Director of all
DRCs. The Dispute Resolution Center became part of the
South Plains Association of Governments (SPAG), with inter-
governmental contracts with Lubbock, Terry, Yoakum, Hale,
Garza and Dickens Counties. Valentini later wrote another
concept paper for the USDA Agricultural Mediation program
for Texas.

Beginning December 1, 2003, The South Plains Dispute Reso-
lution Center became a department of Lubbock County and
accountable to the County Board of Judges. Unique to the cen-
ter is that funding is derived from non-appropriated funds of
the county. The DRC has an annual budget of nearly
$1,000,000.00. The center prides itself in being “perhaps the
most progressive and unique dispute resolution system in
Texas and, in some respects, the nation.”

D. Corpus Christi (Nueces County)®

Located at the Nueces County Courthouse, the Nueces County
Neighborhood Justice Center Inc., d/b/a Dispute Resolution
Services (“DRS”), opened in November 1985 under the aus-
pices of the Nueces Bar Association and the Nueces County
Commissioners Court. It provides mediation services for Nue-
ces, San Patricio, Bee and Live Oak Counties.

Since its founding in 1985, the Nueces County DRS has had
nine executive directors, the first being Georgia Flint and the
latest being Ruth Reid, who began in September 2007. Former
Executive Director Nancy Sommers was director the longest
time (1992 to 1999).

DRS’s two staff members and over 50 dedicated and capable
volunteer mediators function under the direction of a board of
directors. DRS mediation fees range from $30 to $100, de-
pending on the type of case. Moderated settlement conference
fees are $150 per party.

In 21 years of service, DRS has handled over 20,000 cases with
a 70% settlement rate. Over one-third of its cases are family
and interpersonal disputes, including pre- and post-divorce.
Another one-third is composed of consumer cases. Other cases

continued on page 41

Alternative Resolutions

o

Summer/Fall 2007




THE ADR SYSTEMS AND FINANCING ACT
AND TEXAS DRCs
continued from page 40

involve landlord /tenant, employment, and other types of dis-
putes.

E. Beaumont (Jefferson County)®

The Jefferson County DRC opened its doors in 1987 under
founding director Peg Patterson. It has two offices, one at the
Jefferson County Courthouse in Beaumont and another at the
County Sub-Courthouse in Port Arthur. Together, they handle
both litigated court cases and yet-to-be-filed cases, such as
neighborhood disputes, consumer, landlord/tenant, employ-
ment, personal injury, divorce and child custody, and
organizations. They also provide training in mediation, con-
flict resolution, communication, and negotiation.

Mike Bradford was one the original pioneers who introduced
ADR to Jefferson County. Mike recently passed away and is
now honored with a special award in his memory, “The Mike
Bradford ADR Judicial Leadership Award.” This award is
presented to a member of the judiciary who best exemplifies
Mike’s vision for fairness and justice.

Cindy Bloodsworth, the current director, started as a volunteer
mediator and parent advocate for New Beginnings, a group that
supports children in need of special education. She has been
the center’s executive director since 1989. Cindy states that
much of the success of the Jefferson County DRC “derives
from a fundamental value for quality service that has been pur-
sued since the organization’s inception . . . . Quality would
have to be aggressively pursued through sound policy, compe-
tent staff, superior training and skilled mediators.”®* The cen-
ter established evaluation processes for each of these compo-
nents. As such, the center has client surveys, annual staff
evaluations, program reviews, and mediator evaluations to
monitor effectiveness and plan for the future.

Cindy states that “mediator performance, the front-line of ser-
vice delivery, [is] . . . one of the most crucial elements in the
formula for success.”** The Jefferson County DRC has, there-
fore, turned “the theory, process, advantages and challenges of
mediator performance evaluation” into a working science. This
includes a post-mediation, peer-evaluation process that helps
co-mediators debrief and evaluate each other. Mediators who
affiliate with the DRC sign a waiver that permits discussion
and review of their performance via participation in this
evaluation program.

F. El Paso (El Paso County)®

The El Paso County Dispute Resolution Center is a project of
El Paso County and the Rio Grande Council of Governments.
The El Paso DRC was established by commissioners court in
1988. Many of the mediators from the first training still volun-
teer for the center.

Patricia Gross, El Paso’s DCR director, wrote that in its court-
annexed cases, mediations and moderated settlement confer-
ences (MSCs) are the most requested services at the DRC. Of-
ten, the parties go to an MSC first and, after the panel renders
its opinion, they go to mediation.

Referrals to their Neighborhood Justice Mediation program
mostly come from Justice of the Peace Courts, law enforce-
ment, the Texas Attorney General, and the City Prosecutor’s
offices. Mediators are assigned at the discretion of the DRC
staff according to mediator availability, qualifications, and ex-
perience. If, however, the parties request a specific mediator,
the center tries to oblige. Evaluation forms are provided to the
parties to gauge the effectiveness of a mediator's approach to
the session.

As with most Texas DRCs, the major source of funding for El
Paso DRC comes from the county under the ADR Systems and
Financing Act. The Center also charges fees that can be waived
under special circumstances. For cases that have not been
filed, complainants are charged a nominal non-refundable fee,
but respondents are invited to come to the table at no charge.
The parties at MSCs are charged a per-party fee, though fees
are waived for those who to participle as panelists for other
MSCs.

G. Amarillo (Texas Panhandle)*

The Dispute Resolution Center in Amarillo was established in
July 1989 at the urging of a group of Amarillo civic leaders.
The original advisory board was a “who’s who” of Amarillo:
Elisha Demerson, Bill Thomas, Judge David Gleason, Judge
Darrell Carety, Judge E. J. Hail, Judge CIliff Roberts, Danny
Hill, Randall Sherrod, Charles Warford, Harold Hooks, Judge
Janis Thorn, Richard Damron, Dr. George Miller, Nancy
Garms, Linda Craven, and Rev. Jacinto Alderete. Representing
numerous community interests, this board established working
policies and procedures for the center, most of which are still in
use today. Karen Cooley was the center’s first director, and
Pam Coffey has been director since 1993. She coordinates
mediations and training for the program for the 26 counties of
the Panhandle region. She has mediated over 800 cases and has
implemented a variety of workshops and trainings for media-
tors and the public.

The center is a program of the Panhandle Regional Planning
Commission (PRPC), a quasi-governmental organization dedi-
cated to regional growth and enhancement. It is funded by fil-
ing fees from Potter and Randall Counties, along with case
fees. It serves the entire Texas Panhandle. The DRC’s media-
tors come from a variety of backgrounds, and each person
brings a unique perspective to the table. Dave Kemp, Gaye
Bennett, and Chuck Speed are examples of mediators who have
helped the center.

In the first full year of operation (1990), the DRC mediated 69
cases; in 2006, that number was 291. More than 95 % of the
DRC'’s cases are currently in the family area, involving issues
such as divorce, post-divorce modifications, and visitation.
Sixty-five percent of the cases settle. The center also provides
mediations for cases involving consumer complaints, minor
criminal offenses, and personal injury. Without labeling it so,
the center offers multi-door services. The PRPC staff offers
information and referrals to people in need of services by
“finding the right place and the right solution for their dispute
needs . . ..” wrote Pam Coffey.
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The DRC Advisory Board was restructured in 2005 to better
reflect the center’s services. The board now has 9 positions: 1
district judge from Potter or Randall Counties, 1 district judge
from a Panhandle county other than Potter or Randall, Potter
County Judge or someone appointed by the judge, Randall
County Judge or his/her appointee, Potter County attorney, a
Randall County justice of the peace, Potter County justice of
the peace, a DRC-trained volunteer mediator, and one attorney.

In 1994, the DRC initiated an annual award, in memory of
Nancy Garms, one of original DRC board members. This an-
nual award has been given to Gwen Murphy, Alan Cox, H.G.
Myers, Mildred Blake, Susan Cohen, Jimmy Northcutt, Hon.
Sam Kiser, Chuck Speed, Dave Kemp, Charlie Ball, Judy
Nunn, Joseph “Buddy” Schley, and Merril Nunn.

H. Conroe (Montgomery County)®

The Montgomery County DRC “opened its doors” in 1989
simply as a desk in a hallway. Now the DRC has a space on the
third floor of the county courthouse. Decorated with local arti-
facts and a “country feel,” the center was welcoming and
friendly from the start.

A victim-offender mediation was the first case mediated at the
Montgomery County DRC in November 1989. Two guys were
fighting over a girl. As a result of mediation, they agreed the
girl wasn't worth the fight. Years later, Kathy Bivings-Norris,
the center’s founding director, encountered one of the young
men, who told her how he still remembered what he had
learned in that mediation, and he and the other young man had
become best friends since the night at mediation.

Montgomery County is an interesting, culturally and racially
diverse place. It includes communities as different as The
Woodlands and Cut N' Shoot (which, she says, “got its name
legitimately and which is the home of a famed boxer and a
Miss America”). Since the DRC started in 1989, the county’s
population of about 135,000 people has grown to almost
400,000. At its founding, it was the smallest county in Texas
to have a free-standing DRC. Kathy gives the credit to “the
vision and courage” of commissioners court, as well as the
Montgomery County judiciary and bar.

The way Kathy runs the center says much about her dispute
resolution philosophy. The center uses co-mediations “always -
except maybe in flu season when availability of mediators is
limited.” Mediations are conducted in conference style, with
parties face-to-face as much as possible, especially if the par-
ties will have an ongoing relationship.

Only 20 cases were mediated that first year at the center, com-
pared to 841 in 2006. The center still provides juvenile and
minor victim-offender mediations and moderated settlement
conferences. It offers conflict resolution training to businesses,
and agencies, and law enforcement, as well as peer mediation
training, teacher/administrator mediation training to school
districts.

As with other DRCs, volunteers are the key to Montgomery

County’s success. They come from all conceivable back-
grounds, from opera singers to judges and ranchers. “The vol-
unteer who has the clearest sense of how to get people to come
together, using grace and humor, has had as her only job being
a cook in a lumber camp,” Kathy says. Jill Swift was in the
DRC’s first training in 1989 and still mediates. She also de-
signed and maintains the DRC’s web site.

V. DRCs Founded in the 1990s

A. Richmond (Fort Bend County)®

The Fort Bend Count DRC was incorporated as an independent
non-profit corporation in November 1993, and it began opera-
tion in February 1994 under founding director Deborah Hen-
shaw Urbanski. In 1996, Shelly Hudson took over as executive
director. The center is located in Richmond, about 30 miles
southwest of Houston. Fort Bend County enjoys a combination
of suburban and rural life.

In 1994, the center mediated 107 cases, compared to more than
700 mediations in 2006. Referrals come from the legal commu-
nity and the parties, as well as churches, civic organizations
and schools. The center handles all types of cases, such as do-
mestic, consumer, business, and community disputes. The
DRC also administers settlement week twice a year. The DRC
also assists in clearing DWOP (Dismissal for Want of Prosecu-
tion) dockets for various courts. Staff and volunteers also
serve as speakers for community groups, and they provide peer
mediation training in area schools.

The DRC is overseen by a 10-member board of directors com-
prised mostly of mediators, no more than 40% of whom are
attorneys. Most of the center’s funding comes from the com-
misioners court’s ADR Fund and a county subsidy. The center
also charges user fees (on a sliding-scale basis), room rental
fees, and mediation training fees. It also raises funds through
the Fort Bend Bar Association and cash donations.

The Fort Bend DRC handles civil-litigation mediations based
on an amount in controversy of $25,000 or less and family me-
diations if the parties’ gross annual income is $90,000 or less.
Qualifying parties pay a user fee of $20 to $100 based on an-
nual income and type of case. Out-of -county residents pay an
additional $15. Upon request, the DRC may refer parties ex-
ceeding eligibility limits to one of the volunteers as a private
case.

B. Waco (McLennan County)®’

The McLennan County DRC was created because the local
legal, law-enforcement, education and religious communities
perceived a need for a centralized organization to help resolve
disputes. The center was formally incorporated in October
1996. In 1998, it hired its first and only executive director, Mi-
chael Kopp, and opened its office in the National Lloyds Build-
ing. Also in 1998, the DRC entered into its first collaborative
service agreement with McLennan County to provide ADR
services for court-annexed cases and to receive funds from
McLennan County civil case filing fees. The first DRC media-
tion, a family law case, occurred on August 28, 1998.
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The McLennan County DRC is a non-profit, tax exempt 501(c)
(3) organization located in Waco, Texas. The center’s mission
is “to provide the residents of McLennan County with educa-
tion, training and access to quality, affordable and effective
mediation, conciliation and arbitration services.”

The DRC offers a variety of mediation services, ranging from
personal injury cases to Child Protective Services. The DRC
also trains students as peer mediators at various schools
throughout McLennan County to learn peaceful problem solv-
ing and mediating skills so that they can mediate disputes in-
volving fellow students.

C. Bryan (Central Brazos Valley)®

The Dispute Resolution Center - Central Brazos Valley, Inc.
was founded on September 13, 1997 as a private, non-profit,
tax exempt 501(c)(3) corporation. The county’s League of
Women Voters was instrumental in bringing together local
political, legal, and social-agency groups to form the center and
elect its board of directors and advisory board.

On June 1, 2007, Howard Bleekman, became the Center’s
Executive Director. Howard has been very active with the cen-
ter since 1998, when he became a mediator. He served as chair
of the board of directors in 2005. Naomi P. Fackler, one of the
founding members, is current chair of the board.

The Central Brazos Valley DRC is located in Bryan. It serves
seven counties: Robertson, Leon, Madison, Brazos, Grimes,
Burleson, and Washington. It handles all types of cases, such
as consumer/commercial relations, domestic relations, litiga-
tion, employer/employee relations, juvenile/victim-offender,
neighborhood relations, probate, tenant/landlord, and teacher/
student. Most cases have fees of $25 to $175 on a sliding scale,
depending on income and county of origin.

D. Kerrville (Hill Country)®

The Hill Country ADR Center, a 501(c)(3) non-profit organiza-
tion, was first established in 1993 but lay dormant until 2002,
when members of the Kerr, Kendall, and Gillespie County Bar
Associations resurrected it. Mimi Brinker was the executive
director from 2002 to 2003, when the center operated in the
law library of the Kerr County Courthouse. Scooter Brown
took over as executive director for an 18-month period from
2003 to 2004, and he negotiated the center’s lease in its current
location to accommodate its expanding caseload. Ed Reaves
has been the executive director since August 2004. The cen-
ter’s workload has expanded from 60 cases in 2002 to an esti-
mated 160 cases in 2007.

Most of the cases mediated by the center are ordered by the
courts they serve, but the center also mediates cases referred on
a voluntary basis. The center mediates many types of disputes,
which included 48 Child Protective Service cases in 2007, and
occasionally includes misdemeanor victim-offender mediation,
and mediation of juvenile cases.

In 2007, the Texas Bar Foundation awarded the Hill Country

ADR Center a $9,000 grant to teach peer mediation skills in
elementary schools in the 8 counties the center serves in the
Texas Hill Country. That training is being conducted by Sta-
cey Kramer, the center’s coordinator.

Center mediators are trained volunteers and reside in virtually
every county in the Hill Country, including Kerr, Bandera,
Kendall, Gillespie, Kimble, Mason, Menard, and McCulloch
Counties. As in most centers, the mediators come from a vari-
ety of backgrounds, including law, business, human relations,
psychology, education, and government.

Though the center holds mediations in other counties through-
out the Hill Country, most of its mediations are held in its of-
fices in Kerrville across from the Kerr County Courthouse. As
in many DRCs, the Hill Country center offers basic mediation
and family mediation training in accordance with Texas Media-
tor Training Roundtable standards.

V. Born with the Millennium

D. Paris (Lamar County)*

Though the Lamar County DRC trained its first mediators in
late 1999, its first mediations were not conducted until January
2000. Lamar County began efforts to have a DRC under the
urgings of Steve Walker, a local attorney and mediator, and
with the support of District Judges Jim Lovett and Jim Thomp-
son, County Judge Chuck Superville, and County Court-at-Law
Judge Dean Loughmiller.

An article in The Paris News attracted 39 volunteers to the cen-
ter’s first free training in October 1999. Of these, 32 later took
the family mediation training and 7 took CPS mediation
classes. As is done at some other DRCs, each mediator agreed
to mediate a number of cases for the center before receiving a
certificate of completion.

The program is administered through the Paris Junior College
Continuing Education Department under Director Carl Lucas.
According to Lucas, mediations are conducted with male and
female co-mediators because this practice gives more people
more experience in a shorter period of time. The DRS tries to
match experience to cases. For example, a retired paramedic
was assigned to mediate a patient-care case at a nursing home.
The DRS mediates a range of cases, from divorce cases with
property and child visitation issues, to personal injury, business
disputes and neighborhood disputes. Center mediators also
give conflict resolution presentations to local service clubs and
the Lamar County Bar Association. They also spread the word
through direct mail and articles in local newspapers.

VI. The Non-DRC ADR Systems

A. Galveston County Subsidized Mediations
Program*

Most counties that authorize the collection of court costs under
the ADR Systems and Financing Act have physical centers
with their own paid staff and rooms for mediations. Galveston
County has a very different system that has been in effect since
1992. The Galveston system began because of the insight of
Judge Susan Baker and mediators like Helen Lancaster and
Katherine Lanan.
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The Galveston County Mediation Services Board Fund has
been established to promote the use of mediation by providing
all parties an opportunity to have an option to submit their dis-
putes to mediation prior to trial.

When a court in Galveston County refers a case to mediation,
parties are to pay the mediator unless they qualify for a sub-
sidy. Parties receiving subsidized mediation fees have quali-
fied for financial aid from the Galveston County Mediation
Board and have been approved by the courts presiding over
their cases.

Financially aided mediations are now being used for family,
civil, probate, Justice of the Peace small-claims cases, and CPS
mediations. The Mediation Service Plan provides that media-
tors can receive up to $100.00 per hour based upon a party’s
ability to pay, the number of children within a family unit, and
other criteria. Depending on income and number of family
members, a party could qualify for some subsidy while earning
up to $42,500.00. The formula used applies to both family and
civil mediations. Anyone making less than $13,225.01 pays a
flat fee of $50.00, and the other party pays the mediator’s regu-
lar disputant fee unless that party also qualifies for a subsidy.
The remainder of the fee is paid by the mediation fund. A party
must qualify for the subsidized fee and obtain an order before
the mediation. The fees ordered to be paid must be paid to the
mediator at the time of the mediation.

CPS mediations are also covered by the fund. Because the
mediations occur before the 14- day hearing, however, all par-
ents or conservators pay no fee for the mediation, and payment
issues are included in the CPS Subsidized Order.

To be eligible to receive referrals under the financially aided
mediation system, a mediator must have taken the basic 40-
hour training and, when appropriate, the 24-hour family media-
tion training as provided by the ADR Act.** A mediator must
be a member of the Galveston Mediation Association, and must
belong to the Galveston Bar Association if an attorney.

B. Denton (Denton County)*

The Denton County ADR Program (“DCAP”) originally
started as a center under the University of North Texas and
later reorganized under the Denton County Bar Association.
The program is a non-profit organization partially funded by
Denton County Commissioners Court under the Texas ADR
Act. Mediators for DCAP are drawn from a pool of local attor-
neys who volunteer their time. The program is under the direc-
torship of Michelle Houston.

The program offers family, civil, probate, and personal injury
mediation. It matches cases with mediators based on the type
of case. The court order to mediation includes 4 levels of me-
diations that depend on ability to pay and amount in contro-
versy. Level 1 is for disputes involving indigent parties; level
2 for amount in controversy of less than $100,000. Level 3 is
for amounts between $100,000 and $500,000; and level 4 is for
amounts over than $500,000. The cost of mediation is deter-
mined by which level the case is assigned, ranging from free at

level 1 to $1,500 per party at level 4.

VII. Services provided by Texas DRCs and ADR Systems

Texas DRCs and ADR systems provide many services to Texas
communities. Harris County and Bexar County DRCs provide
all services free of charge, while most Texas DRCs charge at
least a nominal fee for some, if not all, of their services. Be-
low are some of the services they have in common and some
that are unique to each center.

A. Community/Small Claims Mediation Programs

The impetus behind the first DRCs in Texas was to provide
access to dispute resolution services for neighborhood and
small claims, whether filed in court or not. Most DRCs in
Texas have followed this tradition. Many community media-
tions are done at DRC offices, while others are conducted at
the sites of the Justice of the Peace courts, where they are re-
ferred by the judge minutes before the scheduled trial and the
mediation outcome is presented to the court minutes after its
conclusion.

Some DRCs have special variations of community mediation
programs. For example, Dallas offers mediation assistance to
the Dallas Housing Authority for residents’ disputes and with
Residents’ Council elections. DMS also offers mediation ser-
vices to the Nexus Recovery Center, an outpatient and short-
term substance-abuse treatment center in Dallas.

B. Litigation/Civil Cases Programs

Most centers offer mediation in the whole gamut of civil dis-
putes in district and county courts. Many centers also offer
other ADR services, such as moderated settlement conferences
and arbitration. Worth noting is that Lubbock County DRC
automatically receives all court-ordered district and county
court-at-law cases unless the parties mutually agree not to use
the ADR system.

C. Family/Domestic Relations Mediation Programs

Most Texas DRCs provide mediation services for couples, par-
ents, and grandparents in domestic issues, such as marriage
dissolution, property division, and children. Texas DRCs also
serve a vital role in helping families negotiate modifications
that become necessary as children age and family dynamics
change. For example, the Jefferson County DRC offers parent
conferencing, a problem-solving method offered to restructured
families dealing with the challenges of change.

D. Child Protection Mediation Programs

The juvenile and child protective mediation programs started in
6 Texas counties (ElI Paso, Lubbock, Galveston, Jefferson,
Gregg, and Webb) through the Children's Justice Act (CJA).*
CJA is a federally funded program formed with the goal of
improving the investigation, prosecution, and judicial handling
of child abuse and neglect cases. After the original 6 counties,
the Harris County, Panhandle, Montgomery County, Lubbock
County, and Hill Country DRCs began offering CPS media-
tions.
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The CPS cases deal with family reunification, termination of
parental rights, available CPS services, and similar issues re-
lated to children who have been taken from their caretakers.

Marlene Labenz-Hough, Bexar County DRC Director, calcu-
lates that it takes at least $5,000 to bring a CPS case to court.
With 1,200 cases since the program’s inception in 1998 and
with an 85% agreement rate, she believes her center has saved
its county millions of dollars.** Another benefit of CPS media-
tion programs may be that they often make the process less
traumatic for families and children in the foster care system.*®

E. Victim-Offender Mediation Programs

Many Texas DRCs handle misdemeanors and less-serious
criminal offenses as terms of their probation or community
supervision. These cases are often referred to victim-offender
mediation (“VOM?”) by the criminal courts or the county com-
munity supervision departments in a post-plea, community
supervision condition. The VOMs allow the criminal defen-
dants and their “victims” to meet face-to-face. Benefits of
these mediations include psychological/emotional healing for
the victims and enhanced offenders’ awareness of the personal
damage they may have caused.

Since 1986, Lubbock has had a VOM program. The center re-
ceives referrals from the Lubbock County and other county
Criminal District Attorneys’ offices. Victim complaints are
diverted to the DRC as an institutionalized part of the District
Attorneys’ process. Other centers having VOM programs are
Jefferson County, Montgomery County, and Hill Country.

F. Truancy, Parent/Child and Juvenile
Mediation Programs (JUMP)

Similar to victim-offender mediation, Juvenile Mediation pro-
vides a dispute resolution forum for juveniles involved in mi-
nor offenses. Referrals to the DRCs often come from the
courts, as well as juvenile probation, the school districts, coun-
selors, and parents. Since the early 1990s, Nueces DRC and
North Texas DRS have conducted juvenile mediations. Other
centers having this type of programs are Montgomery County,
Lubbock County, North Texas, and Hill Country.

G. Special Education Programs®’

Perhaps the most successful special education program has
been through the Texas Education Agency (TEA), which offers
a special education mediation program (in addition to due proc-
ess hearings) to every school district in the state. EIl Paso and
Lubbock Counties are two DRCs that have contracted with
TEA in the past to provide these specialized mediations state-
wide.

Special education mediations handle disagreements between
parents and school districts regarding their children with spe-
cial needs. Referrals generally come from the schools or the
parents. Some DRCs, such as Harris County and Jefferson
County, have also done these types of mediations for their own
counties’ school districts.

H. Mediation and Conflict Resolution Training

To cover their needs for mediators, most Texas DRCs train
mediators in basic or advanced/specialized mediations, and
they offer practicum and hands-on experience. Some cover
their geographical areas, while others, such as the Lubbock
DRC, train statewide. Harris County has taught CPS media-
tions for centers statewide in locations such as Bexar and
Montgomery Counties.

Other centers extend their training to the public by teaching
them dispute resolution skills. For example, Pam Coffey in
Amarillo has developed a course, “Harmony in the House,”
that teaches conflict resolution skills for the home. Other
courses developed by Pam are “Dealing With Angry Clients,”
“Stop Drop & Roll Anger Management,” “Ethical Dilemmas,”
and “Professionalism in the Workplace.”

DMS in Dallas has an ongoing monthly training in conflict
resolution skills at the Nexus Recovery Center for patients in
treatment, as well as life-skills trainings at the Youth Conflict
Resolution Center and the City of Dallas Recreation Centers
that include anger-management skills. DMS also provides
training to corporations and organizations in the area.

Besides the usual mediator trainings, Jefferson County pro-
motes the concept of conflict avoidance through motivational
workshops designed to raise awareness of how positive and
negative perspectives play into outcomes. In addition, it offers
Marriage Prevention and Relationship Enhancement Program
(PREP) to help couples learn effective communication and
conflict avoidance/resolution strategies to build stronger rela-
tionships. Jefferson County also regularly provides conflict
management and communication workshops to local agencies
and organizations.

El Paso’s DRC has community service programs that give
presentations on conflict resolution skills to organizations and
schools, in addition to training for El Paso Police Department
officers and police volunteer units. The Harris County DRC
has trained dozens of police officers to become mediators.
Montgomery County DRC similarly trains officers in the Con-
roe 1SD police force in conflict resolution techniques, giving
them skills that reflect the relationship-based nature of school
policing.

The North Texas DRS also began conflict resolution programs
in the public schools, training Fort Worth ISD administrators in
conflict resolution skills.

l. Outreach

Most DRCs also do community outreach to inform their com-
munities about their services. For example, Dallas County’s
DMS sends public service announcements and news releases
several times per year, and its staff and mediators appear at
various community fairs and radio and TV talk shows. The
Hill Country ADR Center makes presentations to service clubs
throughout the Hill Country. Bexar County DRC’s very active
speakers bureau is available seven days a week to make presen-
tations to the community. Jefferson County sponsors
“Mediation Day,” a day-long phone bank call-in show at a lo-
cal television station that provides an opportunity for citizens

continued on page 46
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to call and speak directly to mediators about their complaints.

G. Peer Mediation

Peer mediation programs involve both training and outreach.
Centers with peer mediation programs recruit and train conflict
resolution professionals to go to schools and teach chosen stu-
dents to become mediators and mediate conflicts among stu-
dents. In the early days, participating DRCs also had to work
on convincing school administrators to implement these pro-
grams at their schools.

Some DRCs like Bexar County employ a peer mediation coor-
dinator who coordinates contracts and services with the local
independent school districts. Since 1999, Bexar County DRC
has been very active in its Amigos in Mediation (AIM) peer
mediation program under the coordination of Frank Rizzo.
AIM training is offered free-of-charge to all public schools
located within Bexar County. Since the AIM program started
in Bexar County, over 120 schools have established active peer
mediation programs, over 10,000 students have been trained as
peer mediators, and over 1,600 school personnel have been
trained as peer mediation trainers. More than 8,000 student
mediations have been conducted with an agreement rate of
96%. Of students using mediation, 87% state that mediation
prevented them from engaging in inappropriate action and 94%
state they would use mediation again. Of schools reporting,
81% state their peer mediation program helped reduce the num-
ber of disciplinary actions and the time staff spent on them.

Jefferson County supports existing school programs with its
Peer Mediation Mentor Project, where trained DRC mediators
visit schools periodically to offer support and guidance to the
student neutrals. McLennan County DRC also has a peer me-
diation program, and the Hill Country DRC is currently imple-
menting such a program as a result of a recent grant from the
Texas State Bar Foundation.

K. Other Programs

Many DRCs have other special programs to satisfy the needs of
their local populations. For example, Lubbock has Texas Rural
Mediation Services, which provides mediations and arbitra-
tions for U.S. Department of Agriculture issues (such as farm
loans) for all of Texas. Some issues handled in rural mediations
are wetland determinations, compliance with farm programs
(including conservation programs), agricultural credit, rural
water loan programs, grazing on national forest system lands,
and pesticides.

The Lubbock DRC also offers DRO services such as social
studies, parenting coordinator and child support community
supervision for violations to a child support order. A DRO
designation is statutorily created by the Texas Family Code to
provide services to families in the community.

Harris County DRC is currently involved with the University
of Texas’s School of Nursing Center on Aging to provide me-
diation services for residents of long-term care facilities. Simi-
larly, El Paso DRC contracts with the EI Paso Area Agency on

Aging to provide special services to the elderly.

Bexar County DRC volunteers serve as hearing officers for the
San Antonio Housing Authority (SAHA) on appeals to denials
of assistance. Bexar County also offers multiparty public dis-
pute mediation to government, industry, neighborhood associa-
tions, and public interest groups. Types of public issues appro-
priate for mediation include zoning, air quality, education,
waste management, health care, environmental protection, and
other public concerns. Jefferson County is currently negotiat-
ing a similar arrangement with the Beaumont Housing Author-
ity and is also available for public dispute mediation.

VIIIl.  Conclusion Based on My Own and Others’
Experiences

In their gracious collaboration with the author for this article,
every DRC director expressed great gratitude and admiration
for his/her center’s mediators. The directors often described
their mediators with words such as “the backbone,” “the core,”
and “the heart and soul” of their operations.

True to the original vision and the original law, Texas DRCs
provide services mostly in cases often deemed too small for
attorneys to undertake representation or where the parties are
indigent or unable to hire representation. These are cases the
dispute resolution movement was expected to help resolve so
they would not fall through the cracks of our legal system un-
solved or fester into more conflict. A vivid example of this type
of case was a neighbor dispute in Houston that was caught on
tape a few years ago. The tape showed very graphic pictures of
a man angrily assaulting his neighbor with a large shovel. This
dispute was apparently a continuing one between neighbors
that had been left unresolved and had festered into violence.

Kris Donley, Travis County DRC Director, relates a similar
experience as mediator in a long-standing “Hatfield-McCoy”
dispute in Bastrop County. With a long list of altercations be-
tween them, the parties were fighting this time over one fam-
ily’s pot-belly pig that had defecated in the other family’s prop-
erty. Because of the long history of fighting, the “victim” fam-
ily believed that the other family had “machiavellically”
trained the pig to do this. It took several sessions involving
three generations of family members, but all finally agreed to
solve the pig problem and generate a plan of conduct and con-
flict management for the future. These are example of the
types of cases for which the DRCs are especially helpful and at
times miraculous in their results.

Years ago, as a judge referring to mediation a misdemeanor
assault case involving neighbors, I had my first chance to read
a mediated agreement reached by a defendant and his “victim.”
Each apologized to the other, and the “victim” promised not to
throw trash into the defendant’s yard. | was amazed by the re-
sult. A finding of guilt or innocence would have fallen short of
this marvelous agreement made by the parties themselves with
the help of our local DRC.

Texas DRCs have continued the vision of their founders of
providing access to justice through accessible and affordable
conflict resolution programs. They serve an important function
in our society. They do not just help neighbors and others re-

continued on page 47
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solve their own disputes. They train conflict resolution profes-
sionals. They educate the public on conflict management skills.
They promote conflict resolution. Through this great public
service, they are helping create peace—and a culture of
peace—in our society.
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ADR on the Web

One of the notable changes in the Texas ADR field in the last
twenty years has been the increasing availability of information
on the internet. Today we can find an arbitrator, schedule a
mediation, find relevant case law, register for a conference,
conduct a settlement conference, and trade ideas with col-
leagues — all electronically.

Several of the key ADR organizations in Texas have well-
established web sites containing a wealth of information.

Texas Association of Mediators
http://www.txmediator.org

TAM is our statewide interdisciplinary association focused
specifically on mediators. The site offers a variety of re-
sources, including:

e A “mediator locator” feature that allows the user to
search by name, company, county, or level and length
of membership with TAM

e A calendar of mediation and conflict resolution training
events

e Back issues of the Texas Mediator, TAM’s very com-
prehensive newsletter containing articles, commentary,
book reviews and articles on ethics

State Bar of Texas ADR Section
http://www.texasadr.org

The ADR Section is one of the few sections of the State Bar
open to members of all professional backgrounds. This diver-
sity is reflected in its web site, which focuses on all aspects of
alternative dispute resolution, including mediation, arbitration,
and collaborative law.

Web site features include:

e One of the most comprehensive lists of “ADR Links”
of any of our Texas web sites

e Past newsletters, containing, among other topics, an
impressive collection of writings on ADR case law

e A “Resources” section that contains key pieces of me-
diation and arbitration legislation

e The third edition of Dispute Resolution, Texas Style, a
comprehensive overview of the basics of ADR in Texas

Alternative Resolutions

By Mary Thompson*

TEXAS ADR WEB SITES

Texas Mediator Credentialing Association
http://www.txmca.org

As described in its website, the TMCA is “the first statewide,
voluntary, multi-disciplinary credentialing program in the
country.” The web site is a resource for both mediators and
consumers. Among the sections of the web site are:

e Credentialing standards and applications

e Alist of credentialed mediators and a search function
to locate credentialed mediators

e Adescription of the TMCA grievance procedures

e Announcements for TMCA’s annual symposium
(This year: November 17, in Austin)

Texas Mediation Trainers Roundtable
http://www.tmtr.org

The Texas Mediation Trainers Roundtable, founded in 1992,
was the first statewide association of mediation trainers in the
U.S. For the past fifteen years, the TMTR has served as a
“think tank” for developing standards and encouraging high-
quality mediation training programs in Texas.

The web site contains information for trainers, as well as for
consumers of mediation training programs:

e TMTR standards for training programs in basic me-
diation, family mediation, mediation continuing edu-
cation, and mediation ethics

e Notices for upcoming TMTR meetings

e Notices for the annual workshop for mediation train-
ers

e A new section that provides a variety of ethical di-
lemmas which can be used in mediation training pro-
grams.

Association of Attorney-Mediators
http://www.attorney-mediators.org

Founded in Texas in 1989, the Association of Attorney-
Mediators has moved beyond its Texas borders to several other
states. Still, the web site has a decidedly Texas feel, with many
of the AAM members and events based in the Lone Star State.
The site includes:

continued on page 54
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Texas Association of Mediators: Past, Present, and Future
continued from page 15

President: Gary Kirkpatrick, M.A.

Vice Pres.: Maureen O’Shea (Peltier), J.D.

Treasurer: Florence Kusnetz, J.D.

Secretary: Anne-Marie Norman (Moreault),
A.CS.W.

Director: Susanne Adams, M.A.

Director: Judy Kurth Dougherty, J.D.

Director: Herb Evans, J.D.

Director: John Graml, J.D.

Director: Marie Mullineaux, M.S.W.

Non-Voting: Sue Pelzer (Student Representative)

In the late 1980s and early 1990s, the Board had many discus-
sions about the new wave of mediators brought about by the
enactment of the ADR Act and the great impact it was having
in the Courts of Dallas, Harris, and Travis Counties. In April
1990, it was decided that it was time to have an association
that would encompass all mediators regardless of their primary
profession and, by unanimous vote of the Board, decided to
change both the focus of the organization to include non-
family mediators as well as the name of the organization to the
Texas Association of Mediators. This new chapter in TAM’s
history — one of growth, expansion, and excitement under the
banner boldly pointing to TAM as “an interdisciplinary asso-
ciation because one viewpoint is not enough” - continues to-
day.

With a membership comprised almost equally of attorneys and
other professions, TAM’s criteria for membership, while in-
clusive, are high, as are the requirements to maintain such
membership. TAM is justly proud of its member services: its
quarterly newsletter (The Texas Mediator), its website, and
most notably its annual multi-day conferences, which bring
together mediators from all over the state to share their knowl-
edge and experiences with each as well as to “sit at the feet” of
such national luminaries in the field as Christopher Moore,
William Ury, and Roger Fisher. Each year, TAM presents the

Susanne C. Adams Award, named in honor of its late founder
and mediation pioneer, to a mediator who exhibits outstanding
dedication and commitment to the mediation profession.

Since 1998, TAM has taken a leadership position in the effort
to further promote quality mediation in Texas through the vol-
untary credentialing of mediators. Its appointed representative
to the Texas Mediator Credentialing Association (TMCA)
occupies one of the permanent seats on the Board of Directors
and, because of the tireless work of this representative, along
with others on the Board, the first statewide voluntary creden-
tialing organization in the nation has become a reality, setting
a standard for the country.

In 2007, as in 1985, the Texas Association of Mediators con-
tinues to exhibit the leadership that has secured its durability
as the premier interdisciplinary association for mediators in
Texas; demonstrating by its existence that Susanne C. Adams
was prophetic when she said, “...we all believed that if we
stuck together, we could achieve great things.”

* Suzanne M. Duvall is an attorney-mediator
! i | in Dallas. With over 800 hours of basic and
' ' advanced training in mediation, arbitration,
N ' and negotiation, she has mediated over 1,500
cases to resolution. She is a faculty member,
lecturer, and trainer for numerous dispute reso-
lution and educational organizations. She has
received an Association of Attorney-Mediators
Pro Bono Service Award, Louis Weber Outstanding Mediator
of the Year Award, and the Susanne C. Adams and Frank G.
Evans Awards for outstanding leadership in the field of ADR.
Currently, she is President and a Credentialed Distinguished
Mediator of the Texas Mediator Credentialing Association.
She is a former Chair of the ADR Section of the State Bar of
Texas.

CHAIR’S CORNER
continued from front page

birthday cakes for 1,500 people at the luncheon, plus root beer
floats, balloons, party favors and noise makers at our section
meeting/celebration.

In future Chair’s Corner articles this year, we will look at the
present state of ADR in Texas and then contemplate what the
future might hold for this dynamic endeavor. | invite all clair-
voyant members to e-mail me at cmorgan@jamsadr.com with
their crystal-ball predictions!

Texas is the center of much national ADR activity. The ABA
Section of Dispute Resolution Program, Advanced Mediation
and Advocacy Skills Training, will take place October 11-12,
2007 at the Hyatt Regency in San Antonio. Many of the ex-
perienced mediators and advocates from Texas will be

participating in this national conference. You can get more
information and download a registration form at
www.abanet.org/dispute.

Please join us as the birthday celebration continues with
“Alternative Dispute Resolution Texas Style: Twentieth Anni-
versary and Beyond,” our Texas Bar CLE program, Monday,
October 15, 2007, at Cityplace Conference Center, 2711 North
Haskell in Dallas. The speakers will concentrate on topics
including ADR case updates, legislative changes, ethical
guidelines, and a mock mediation, just to name a few. You
can register online at www.texasbarcle.com, or by fax at 512-
427-4111, or call the State Bar of Texas at 800-204-2222 (ext.
1574). We look forward to seeing you in Dallas.

Until then, Peace. CHM
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THE DEVELOPMENT OF COLLABORATIVE LAW
continued from page 25

Many dedicated lawyers and other professionals around the
country and the world believe the collaborative process is good
for their clients, and that belief gives us assurance that the fu-
ture of collaborative law is bright.

Worldwide, successful businesses and professional organiza-
tions maintain relations over the long run by resolving conflicts
promptly and economically. Rarely can such be accomplished
in the litigation “arms race.” Granted, the collaborative process
is not for every dispute, or every party, or every lawyer. How-
ever, when parties and lawyers fully understand the process
and its benefits, more times than not, the collaborative process
will likely be used as the first option for resolving the dispute.

* Lawrence R. Maxwell, Jr. is an attorney, me-
diator, arbitrator, and practitioner of collabora-
tive law in Dallas. He is a Founding Director
and President of the Texas Collaborative Law
Council, current Chair of the Collaborative Law
Section ,past Chair of the ADR Section of the
Dallas Bar Association, and a charter member
and past President of the Association of Attorney-Mediators.
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THE ASSOCIATION OF ATTORNEY-MEDIATORS:
STEVE BRUTSHCE’S INSPIRATION AND LEGACY
continued from page 19

Mediation for our membership—and, | submit, for the State of
Texas and elsewhere—took off because we had a statute that
permitted courts to order litigants, over objection within rea-
sonable discretion, to conduct a mediation session and pay a
reasonable fee to a committed mediator knowledgeable in the
context of the dispute. As a result, an institutional change in
the manner in which litigation is conducted has been possible,
all at no expense to the public. AAM’s mission remains to
support and promote professional and qualified attorney-
mediators who are committed to the proposition that the exist-
ing system can fulfill its intended purpose through the use of
voluntary and court-annexed mediation.

Conclusion

To conclude, it seems only right to grant Steve Brutsché’s
wish, which he mentioned as he closed his last presentation, his
terminal condition then being well-known. He said,

Many of you have asked what you can do for
me. 1I’m going to tell you what you can do
for me: you can take what you have been
given and use it well. And share it, and
spread it, and be sources of good in your
community. And share it with others, and
get them to be aware of it. You can make

our system come closer to fulfilling its pur-
pose than it was before you got involved.
That’s what you can do for me. |It’s take
what you have been given and make it grow.

Henry Simpson, one of our long-time members from Dallas
who has continued his practice of law while mediating, told me
recently, “Brutsché, whom | didn’t know well—never even had
a case with him—came up to me in 1990, and said, ‘Simpson,
you need to check this out. It’s for you.”” It’s been good for
Simpson, good for me, good for the Bar, the courts, and—most
importantly—the clients we serve. The world of mediation is
very large, and hearts beat to other drummers, but Steve
Brutsché was our drummer.

* Mike Amis was trained in the initial Dallas
Bar training class in 1989, and has been a
full- time attorney-mediator since
§ 1990. Board certified in civil trial law since
1983, Mike has built a mediation practice
that has paralleled his variety of civil cases
as a trial advocate. Since 1989, Mike has
been active in promoting the use of mediation
through the Association of Attorney-
Mediators and the American Academy of Attorney-Mediators,
Inc. He serves as one of the mediators of Burdin Mediations of
Dallas.
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THE HISTORY OF THE ALTERNATIVE

DISPUTE RESOLUTION SECTION AS TOLD BY ITS
FORMER CHAIRS

continued from page 14

William H. Lemons 111 (2004-2005)

The Section established three goals for the 2004-
2005 term: a) to advance the field of arbitration by
ensuring fairness and educating consumers and
practitioners in the use of the process; b) to in-
crease the use of ADR for conflict management
outside the courtroom; and c) to increase membership diver-
sity, input, and benefits.

The Section co-sponsored a two-day CLE program, “Advocacy
Skills for Resolving Disputes.” The Arbitration Task Force
participated as a resource to the Texas Senate Jurisprudence

Committee and drafted its Best Practices Guidelines for Con-
sumer Arbitration. It revised the SBOT pamphlet, Alternative
Dispute Resolution — Texas Style, and drafted Consumer Arbi-
tration in Texas.

A subcommittee headed by Kathy Fragnoli worked to bring the
Section’s message and knowledge to other states or govern-
mental subdivisions. She envisioned a “speakers panel” to
travel outside Texas to address bar associations or other groups
and tell them our ADR story.

A subcommittee headed by Leo Salzman envisioned a similar
panel for small towns or remote locations within Texas. Part of
this could be done by videotaping seminars and presentations.
Walter Wright worked on the same concept for the Mexican
state of Nuevo Leon, which had recently adopted a form of
ADR legislation.

The Section appointed a Long-range Financial Planning Com-
mittee to address how the Section could use its resources to
promote ADR in Texas and elsewhere. The committee was
formed to examine how the Section can, through grants or con-
tributions, utilize its financial resources to promote and encour-
age use of ADR, yet maintain financial stability. The Council
decided to use technology more effectively and make the Sec-
tion’s webpage more useful.

Michael S. Wilk (2005-2006)

During 2005-2006, the Section’s activities in-
cluded the following:

A. Jay A. Cantrell and Claudia
Dixon spearheaded an effort to improve the
Section’s website.

B. The Section maintained and enhanced the

quality of the newsletter. Walter Wright agreed to continue as
Chair of the Newsletter Editorial Board, notwithstanding the
expiration of his term on the Council

C. With the Frank Evans Center for Conflict
Resolution, the Section co-hosted “The Cutting Edge in ADR,”
a one-day seminar at South Texas College of Law. Rob Kelly
chaired this CLE presentation.

D. The Section contributed grants to several
organizations, including the Texas Equal Access to Justice
Commission to assist people in the wake of Hurricane Katrina
and Hurricane Rita; the Graduate Portfolio Program in Dispute
Resolution at the University of Texas School of Law to help
sponsor its Spring 2006 Symposium; and the University of
Texas at Arlington to assist four students’ participation in the
VIS Arbitration Moot Court in Vienna, Austria.

E. The section published two pamphlets, Dis-
pute Resolution Texas Style (third edition) and the first edition
of Consumer Arbitration in Texas. John Boyce chaired this
effort, and he was responsible for the distribution of 30,000
pamphlets to members of the Texas judiciary and to Dispute
Resolution Centers throughout Texas.

F. A panel composed of Bill Lemons, Mike
Schless, John Fleming, and Michael Wilk presented a Texas-
BarCLE webcast, “Fundamentals of Arbitration.”

G. Finally, the Section thanked the Supreme
Court of Texas for its order approving the ethical guidelines for
mediators.

John Charles Fleming (2006-2007)

The Section initiated several multi-year initiatives
in 2006-2007. A committee headed by Mike Pat-
terson of Tyler began reviewing the mediator ethi-
cal guidelines and best practices to determine if
changes should be made in light of the extensive
experience we have had with mediation. Former Section Chair
Bill Lemons of San Antonio began heading a committee to
develop procedural rules for ad hoc arbitrations. A third initia-
tive was headed by Cecilia Morgan to use local bench-bar con-
ferences and other roundtables to get feedback from the users
of mediation on their perceptions, likes, and dislikes in order to
aid the Section in its efforts to improve ADR. Finally, the Sec-
tion initiated efforts to pass legislation to eliminate the need to
file both a mandamus proceeding and an interlocutory appeal in
cases brought in state court dealing with issues covered by both
the federal and state arbitration statutes. Senate Bill 1167, au-
thored by Senator Robert Duncan, passed the Senate but died
in the House.
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An ADR Pioneer And Innovator Speaks Out On ADR's
Progress
continued from page 32

public. Additionally, I understand that statistical evidence indi-
cates no substantial increase in the number of settlements since
the advent of ADR and that the only difference between then
and now is that cases today are being settled earlier in the life
of the litigation. I really can't say where ADR will be in 25
years but | do believe that ADR facilitators and trial advocates
are becoming more knowledgeable about how to make effec-
tive use of ADR processes . | do not believe ODR will ever
fully replace face-to-ace ADR, but | believe it will eventually
be used in a great many more cases, particularly those where
time and distance make a difference.

Editor: What is your view of the emergence of collaborative
or cooperative law procedures?

Evans: | have supported both concepts but still have some
questions about their respective protocols. Collaborative law
now has many supporters, including many family law attorneys
and a number of civil practitioners. It also enjoys statutory rec-
ognition. Cooperative law is quite similar, but its protocol does
not have some of the constraints involved in collaborative law.
Both concepts involve a commitment by the attorneys and their
clients to conduct their negotiations in a responsible manner
during their ongoing settlement negotiations. | think the major
difference between the two concepts and mediation is that in
the mediation process the mediator orchestrates the process, not
the lawyers. | am encouraged by the general acceptance of
these new processes and I think it is possible we can develop a
new ADR process that incorporates the best elements of the
different protocols. Both processes have the backing of enthu-

siastic lawyers and satisfied clients.

Editor: What is the work of the Frank Evans Center for
Conflict Resolution here at South Texas College of Law in
Houston?

Evans: We try to design and implement projects in a number
of different areas with the basic goal of developing an under-
standing in law students of the lawyer's professional responsi-
bility to the client - not just to win in litigation but to help the
client resolve the dispute in a cost-effective manner. Our intent
is to involve the students in projects with attorneys and busi-
ness mentors so the students gain first hand knowledge about
different ways to resolve disputes through effective settlement
negotiations.

Editor: Are there any other projects working at the Center
you could tell us about?

Evans: One of the projects | am most interested in currently is
how to better define, expand, and integrate into one flexible
protocol the best elements of mediation, arbitration and other
ADR processes. What we are looking for is a voluntary process
that will ultimately lead the parties, as a practical matter, into
an assured final result. We have experimented with some ideas
and have received encouragement from a growing number of
trial lawyers, mediators, and judges about the project. So, we
are optimistic but still have a great deal of work to do.

Please email the interviewee at fgevans@earthlink.net with
guestions about this interview.

The Metropolitan Corporate Counsel, Inc. 1180 Wychwood Road, Mountain-
side, NJ 07092. Contact us at info@metrocorpcounsel.com
© 2007 The Metropolitan Corporate Counsel, Inc. All rights reserved.

ARBITRATION INSTITUTIONS IN TEXAS
continued from page 20

California for the mediation headquarters FORUM Dispute
Management. The FORUM also serves as one of three primary
providers of the ICANN domain name dispute resolution pro-
gram, resolving issues involving disputed trademarks. For
more information, visit the main website, http:/
www.adrforum.com/.

CPR Institute

CPR Institute is a Manhat-
CPR tan-based non-profit organi-
SR S 2 0 200HON fOUNde i 1979. 1t
mission is to spearhead inno-
vation and promote excellence in public and private dispute
resolution. CPR Institute provides thought leadership and in-
novation as the global resource for conflict management and

resolution of complex business-related disputes.

As a pioneer in the field of alternative dispute resolution
(ADR), the CPR Institute is uniquely positioned to regularly
convene a sophisticated, executive-level community of leading
practitioners and thought leaders — all dedicated to advancing
ADR in their particular industries. It offers a networking and
professional development platform providing an unparalleled

opportunity to support and advance the use of mediation, arbi-
tration, and other ADR strategies. Texas members of CPR
Institute’s panels include John Allen Chalk, Sr., John L. Estes,
Eric R. Galton, James Greenwood Ill, Hugh E. Hackney, Wil-
liam H. Lemons I11, and Hon. Susan S. Soussan.

CPR Institute’s membership is comprised of general counsel
and senior lawyers of Fortune 1,000 organizations, partners in
the top law firms around the world, as well as leading judges,
government officials, neutrals, and academicians. Notable
members include ConocoPhillips, ExxonMobil Corporation,
Fulbright & Jaworski LLP, General Electric, Halliburton,
Northrop Grumman Corporation, Shell Group, Texas Instru-
ments, and Vinson & Elkins L.L.P.

Through its distinguished committees of practitioners, academ-
ics, and neutrals, the CPR Institute has crafted detailed ADR
clauses, rules, codes, and procedures for business agreements
and practices. In addition, its wealth of intellectual property
and published material has educated and motivated General
Counsel and their law firms around the globe.

CPR Institute’s proprietary panel of esteemed arbitrators and
mediators has provided resolutions in thousands of cases, with
billions of dollars at issue, worldwide. For more information
or to become a member, visit www.cpradr.org.
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I've only read one book about it (A_Walk in_the
Woods, by Bill Bryson), and hiked a couple of miles

of

tional Park, I have climbed Long's Peak (14,255 ft),

FI
hi
in

done three marathons and aspire to hike more of the
2,000+ mile Appalachian Trail if I don't run out of
time. | really like the AT green cap.”

am enthralled by the Appalachian Trail, though

it near Damascus VA. In Rocky Mountain Na-
at Top, Fairchild (13,502 ft.), Twin Sisters and
ked to Lawn Lake (14 mile overnight backpack-
g) and Black Lake (a ten mile round trip). I've

Jim Greenwood
Houston Mediator

TWENTY YEARS OF CONFIDENTIALITY UNDER
THE TEXAS ADR ACT
continued from page 30

451996 WL 447954, at *1 (Tex. App.—Houston [14™ Dist.], Aug. 8, 1996,
writ denied).

4 d.

47 d.

48 Compare Randle with another unreported decision, Lype v. Watkins, 1998
Tex. App. LEXIS 6626, at *7-*8 (Tex. App.—Houston [1st Dist.] 1998, no
pet.) (rejecting duress defense to a mediated settlement agreement where the
alleged duress emanated from the party’s own lawyer).

492001 WL 700517 at *1 (Tex. App. — Dallas June 22, 2001, no pet.).
76 F.Supp.2d 736, 737 (N.D. Tex. 1999).

Id. at 738.

27 F.Supp.2d 945 (S.D. Tex. 1998).

Id. at 947-49.

148 F.3d 487, 489 (5" Cir. 1998), cert. denied, 526 U.S. 1040 (1999).
Id. at 491 (interpreting 7 U.S.C. § 574).

Gary Condra, Chair’s Corner, Alternative Resolutions, Nov. 1999, at 1. Mr.
Condra is a past chair of the ADR Section and former director of TAM. For
additional discussion and criticism, see Charles Pou, Jr., Gandhi Meets Elliot
Ness: 5™ Circuit Ruling Raises Concerns about Confidentiality in Federal
Agency ADR, DISPUTE RESOL. MAG., Winter 1998, at 9-11; Shannon, Rumina-
tions, supra note 3, at 94-98.

57 893 S.W.2d 227, 229-30 (Tex. App. — Amarillo 1995, writ denied).
%8 1d. at 232.
% |d. at 232-33.

8 Cf. Holmes v. Concord Homes, Ltd., 115 S.W.3d 310, 318 (Tex.App.—
Texarkana 2003, no pet.) (“considerable evidence about mediation and settle-
ment offers ... came before the jury without objection”; after an objection was
finally made, trial court instructed “the jury at some length about the mediation
process and the confidentiality involved there, and then instructed counsel to
avoid asking questions that invaded the mediation process”).

50

51

52

53

54

55

56

® See, e.g., Rabe v. Dillard’s, Inc., 214 S.W.3d 767, 769 (Tex.App—Dallas
2007, n.p.h.) (refusing to recognize as competent summary judgment evidence
threats allegedly made by counsel during mediation in a later duress challenge
to a mediated settlement agreement); Gaskin v. Gaskin, 2006 Tex. App. LEXIS
7689, at *10-12 (Tex.App.—Fort Worth Aug. 31, 2006, pet. denied)
(upholding the trial court’s quashing of a subpoena for the mediator to testify
about mediation communications after an in camera hearing); Allison v. Fire
Ins. Exch., 98 S.W.3d 227, 260 (Tex.App.—Austin 2002, no pet.) (rejecting
party’s attempt to introduce evidence about conduct and settlement offers by
other party at mediation where mediation did not result in a settlement); In re
T.T., 39 S.W.3d 355, 360 (Tex. App.—Houston [1st Dist.], no pet.) (ruling
inadmissible a mediator’s report in a parental rights termination case); Vick v.
Waits, 2002 WL 1163842, at *3 (Tex. App.—Dallas, June 4, 2002, pet. denied)
(not designated for publication) (disallowing introduction of mediation com-
munications that were intended to demonstrate fraud in the inducement of a
mediation agreement); In re Acceptance Ins. Co., 33 S.W.3d 443, 452-53 (Tex.
App. — Fort Worth 2000, no pet.) (reversing trial court’s allowance of inquiries
about mediation communications relating to the negotiations and settlement
authority); Smith v. Smith, 154 F.R.D. 661, 664 (N.D. Tex. 1994), aff’d, 132 F.3d
1454 (5th Cir. 1997) (quashing a subpoena for the mediator to testify about al-
leged misrepresentations by a party at a mediation).

62 See S.B. 1970, Enrolled, Fla. Leg. (2004), available at http:/
www.flsenate.gov/data/session/2004/Senate/bills/billtext/pdf/s1970er.pdf.

&% Fla. St. §§ 44.405(4)(a)(4) & (6).
5 1d. § 44.403(1).

& |d. §§ 44.405(1) & .406.

% See UMA, supra note 25.

7 Wayne I. Fagan & Brian D. Shannon, A Potential Threat to Texas ADR, 65
Tex. B. J. 27 (2002). Mr. Fagan is a past chair of the ADR Section.

68

Letter from the President, AAM NEWSLETTER (Assoc. of Attorney-
Mediators, Dallas, Tex.), Sept. 2002, at 1-2, available at http://www.attorney-
mediators.org/news200209.pdf; Texas Association of Mediators, Minutes of
Board of Directors Meeting, at 2 (May 18, 2002) (unanimous board opposi-
tion).

9 Letter from Wayne Fagan to Texas members of ABA House of Delegates 1
(Nov. 14, 2001), available at http://www.texasadr.org/umaletter.pdf.

™ For a detailed criticism of the UMA in contrast to the Texas Act, see Shan-
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DISPUTE RESOLUTION CENTERS IN TEXAS
COLLEGES AND UNIVERSITIES
continued from page 37

solving legal disputes through ADR; to encourage the teaching
of ADR procedures in schools.” In addition, the Center will
assist other organizations whose activities further, accomplish,
foster, or attain any of these purposes.

The Center’s trainings offer a 40-Hour Basic Mediation that
introduces participants to mediation as a method to resolve
conflict as well as a 30-Hour Advanced Family Mediation that
covers family dynamics, child development, and law. Through
the use of simulations, lecture and demonstration, participants
are taught both basic and family mediation skills. Students
also have the opportunity to become involved in pro bono me-
diations at various Municipal Courts in Harris County. Interna-
tional Commercial Arbitration and Commercial Arbitration
have been added to our program schedule and are both taught
by Ben H. Sheppard, Jr., recently retired from Vince & Elkins
and current Director of A.A. White Dispute Resolution Center.

University of Texas School of Law - Center for
Public
Policy Dispute Resolution

Address: 727 E. Dean Keeton Street , Austin, TX 78705
Phone: 512-471-3507

Email: cppdr@law.utexas.edu

Website: www.utexas.edu/law/cppdr

The Center for Public Policy Dispute Resolution promotes the
appropriate use of alternative dispute resolution (ADR) by
Texas governmental and public interest entities. For those
seeking new ways to resolve conflicts, the Center is a statewide
resource focusing on public policy dispute resolution. The
Center opened its doors in 1993 and is located at The Univer-
sity of Texas School of Law.

The Center provides direct dispute resolution and consensus
assistance, as well as consultation and conflict analysis for gov-
ernmental entities and public interest groups involved in spe-

cific disputes. The Center has also helped agencies develop
dispute resolution programs and systems in areas involving
repetitive disputes, including employee grievance. The Center
combines ADR training, consultation, research, and third-party
services (i.e. mediators and facilitators) for comprehensive
public policy dispute resolution assistance to government and
other public entities.

One of the Center’s hallmark programs since 1993, the CPPDR
Fellows Program, brings together executive-level Texas gov-
ernment officials, members of the Legislature, leaders of public
interest organizations, judges, and experienced dispute resolu-
tion professionals every other year. The Center Fellows re-
ceive training in the use of ADR and consensus processes in
public policy, government, and the courts.

The Center also offers dispute resolution training to the general
public, including basic mediation, advanced mediation, ethics,
negotiation, and facilitation. These public trainings bring na-
tional figures to the campus and allow participants to receive
CLE credit when appropriate. Through these programs, the
Center has trained numerous Texans in the use of various dis-
pute resolution processes.

The Center is also committed to educating Texas’ future lead-
ers in the use of ADR processes. The Graduate Portfolio Pro-
gram in Dispute Resolution, administered by CPPDR, is an
interdisciplinary certificate program open to master’s degree
and doctoral students from participating schools and colleges:
Law, LBJ School of Public Affairs, College of Communica-
tions, School of Architecture, College of Engineering, School
of Social Work, School of Nursing, and College of Liberal
Arts. Members of the Center professional staff teach ADR
courses in the Law School, and the Center employs graduate
student interns from the University of Texas School of Law
and LBJ School of Public Affairs.

* Susan B. Schultz, Program Manager with the
Center for Public Policy Dispute Resolution at the
University of Texas School of Law, is an attorney,
mediator, and facilitator. She serves on the Council
of the State Bar ADR Section, currently as secretary.
She is a lecturer with the UT School of Law, teach-
ing public policy dispute resolution.

ADR ON THE WEB
continued from page 48

e Adirectory of AAM mediators

e Articles, a number of which are authored by Texas
mediators

e Notices of upcoming training programs

Center for Public Policy Dispute Resolution
http://www.utexas.edu/law/cppdr

The Center for Public Policy Dispute Resolution was created in
1993 to promote the appropriate use of ADR in Texas govern-
ment. The Center provides a number of ADR services to gov-
ernmental entities, policymakers, and others involved in public
disputes. The website contains the following information:

e Notices for upcoming trainings and workshops open to
the public

e Information on mediation and facilitation services pro-
vided by the Center

e Case studies on resolving public policy disputes and
establishing ADR systems

e  Written publications produced by the Center, including
Texas ADR Legislative Reports and the Public Re-
source Series

* Mary Thompson, Corder/Thompson & As-
e sociates, is a mediator, facilitator, and trainer in
; Austin. If you are interested in writing a review
“ ' of an ADR-related web site for Alternative Reso-
lutions, contact Mary at emmond@aol.com
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WHO’S WHO IN TEXAS

ALTERNATIVE DISPUTE RESOLUTION

Compiled by Walter A. Wright and Robyn Pietsch

To commemorate the 20th anniversary of the Texas Alternative
Dispute Resolution Procedures Act, we compiled photographs
and short biographies of people who made significant contribu-
tions to ADR in Texas during the last twenty years. This article
contains brief information about 170 Texas ADR professionals
and volunteers from all kinds of professional backgrounds. We
understand a list of only 170 people does not include everyone
who deserves to be recognized, but we believe it does represent
the different kinds of people who contributed to ADR’s past
growth and who will contribute to its future success.

We asked people to send us biographies of 75 words or less,
but we soon realized the Texas ADR profession does not con-

tain many 75-word egos. It was Walter Wright’s unfortunate
task to reduce lengthy biographies to something approximating
75 words. Walter hopes he has not offended anyone with his
exercise of editorial discretion. If he has offended anyone, he
apologizes. To help reduce the biographies’ length, Walter
created a list of Texas ADR acronyms, which the reader will
find on page 73 of this newsletter. If you do not know the
meaning of an acronym in a biography, we hope you will find it
in the list of acronyms.

We believe you will enjoy reading the biographies that follow.
Taken together, they document an impressive level of accom-
plishment among our ADR colleagues over the past 20 years.

Sherrie R. Abney is a collaborative lawyer,

mediator, arbitrator and collaborative

trainer. She has served as chair of the ADR

and Collaborative Law Sections of the Dal-

las Bar Association and is a founding direc-

tor of the Texas Collaborative Law Coun-
cil. Sherrie is member and past secretary of the Association of
Attorney-Mediators, presenter and trainer for the International
Academy of Collaborative Professionals, and a member of the
Civil Committee of the DR Section of the ABA.

Hesha Abrams (f/k/a Lila). In 1986, Hesha
convinced Dallas Judges Fish and Hall to let
her mediate several business cases. When all
cases settled, she was hooked. She helped write
the ADR Act, established the first DBA trai-
ning, U.S. Bankruptcy Court, SDNY mediation
and NASD mediation programs. Hesha, who
specializes in IP and complex or intense cases, has successfully
mediated for thousands of parties and crafts highly creative
settlements. She enjoys big egos and intense personalities.
www.abramsmediation.com

Jeff Abrams, of Dallas, is a respected attorney-
mediator, arbitrator, and trainer in the field of
mediation and conflict resolution. He was in-
strumental in writing the landmark 1987 Texas
ADR legislation, and training the first media-
tors for the Dallas Bar, the NASDR mediation
program, and the U.S. Bankruptcy Court (SDNY). He is mar-
ried to an attorney-mediator (27 years of mediation skills at
home) and is the proud father of two grown children.

Jeffry S. Abrams has mediated over 3100 cases
in 18 years as a mediator. He previously served
as President of the Association of Attorney-
Mediators national organization and its Houston
Chapter, as Chair of the Houston Bar Association
Alternative Dispute Resolution Section, and on
the Board of Directors of the Harris County Dis-
pute Resolution Center. Jeff is A/V rated, has been selected as
a Texas Super Lawyer for 2006, 2007 and has made mediation
presentations on 5 continents.

Laury Adams is a mediator with a history of
“firsts.” While serving as the 1991 TAM presi-
dent, she arranged for the first commercially
printed newsletter and invited Bill Ury to be the
first nationally recognized conference pre-
senter. During the 1980s, she was the first to de-
velop computer programs for divorce clients, now
sold on the Internet as DivorceSavvySaves-
Money. In July 2007, she was the first person to be featured on
public television discussing the unusual effects of Social Secu-
rity on divorcing parties.

Bhoto NotAvailable  SUsanne C. Adams was a pioneer Texas

=% mediator. Believing there had to be a better

N way of resolving disputes than through liti-

gation, Susanne began mediating in the late

1970s. In 1985 she, along with others,

founded the organization now known as the

Texas Association of Mediators. She is credited with bringing

about conciliation among mediators of all professions, and she

remained an innovative leader in the field until her untimely
death in 1996. A major award is named in her honor.

continued on page 56
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WHO’S WHO IN TEXAS ADR
continued from page 55

James J. Alfini is President and Dean of South
Texas College of Law. He previously served as
Dean of Northern Illinois University College of
Law and was a member of the law faculty at
Florida State University. He served as Chair of
the American Bar Association Section of Dis-
pute Resolution and Chair of the Association of
American Law Schools ADR Section. Among
his publications is the co-authored Mediation Theory and Prac-
tice, published by LexisNexis.

Mike Amis has been a full-time attorney-
mediator since 1990. Board certified in civil
trial law since 1983, Mike’s mediation practice
has paralleled the variety of civil cases he han-
dled as a trial advocate. Active since 1989 in
promoting the use of mediation through the As-
sociation of Attorney-Mediators and the Ameri-
can Academy of Attorney-Mediators, Inc., Mike serves as one
of the mediators of Burdin Mediations of Dallas.

Hon. Glen M. Ashworth (Ret.) presided over
hundreds of settlements and bench and jury trials
during his distinguished 22 years serving on the
86th Judicial District Court (Kaufman County).
He is known for his ability to quickly grasp key
issues and develop creative solutions for the reso-
lution of the most complex matters. Widely rec-
ognized for his dedication and persistence in the most conten-
tious disputes, Judge Ashworth, currently a JAMS arbitrator,
has earned a reputation for fairness and independence.

U.S. District Judge Nancy Atlas, an early
leader in ADR in Texas, played a pivotal role
in bringing mediation to state and federal
courts in Houston in the early 1990's. Before
judicial service, she co-founded the Associa-
tion of Attorney-Mediators, Houston Chapter,
and mediated 500+ cases. She chaired and
served on various ABA and State Bar ADR
Committees, leading creation of Mediator Ethical Guidelines.
Judge Atlas created the Southern District's ADR Program,
which she currently administers.

Anthony Atwell, Dallas native, received a
2 B.A. from Williams College and a J.D. from
- Harvard Law School. He clerked for U.S. Dis-
= trict Judge Joe E. Estes, then practiced law in
" | Dallas, where he is an AV-rated lawyer and a
\ Life Senior Fellow of the Dallas Bar Founda-
\ tion. He has been a member of the Association
of Life Insurance Counsel. He became in-
volved with mediation in the 1990s and has been Chair of
DBA’s ADR Section and President of AAM.

Courtenay L. Bass, a 1982 cum laude graduate of
Baylor University School of Law, left her commer-
cial litigation practice in 1989 to become one of
Dallas’ first full-time mediators. Since then, Cour-
tenay has mediated approximately 3,000 cases,
focusing on complex personal injury, labor and
employment, construction and professional malpractice. Cour-
tenay has also trained over 1,000 attorneys and judges in basic
and advanced mediation courses and has taught nationally and
internationally in the areas of trial advocacy, mediation, and
mediation advocacy.

[TV Jan Berger is a mediation and facilitation specialist
' with JBerger & Associates. She received her M.S.
in Organizational Leadership and Ethics, her B.A. in
Journalism, and is a TMCA Credentialed Mediator.
Jan is a volunteer mediator at the Dispute Resolution
Center in Austin and a mediation training coach.
She is a member of Austin Association of Mediators, Texas
Association of Mediators, and editor of TAM’s Texas Mediator
newsletter. (jbergerl@austin.rr.com; 512/327-6084)

Trey Bergman, of Houston, is a Credentialed Dis-
tinguished Mediator. He has mediated and arbi-
trated more than 1,100 cases and trained thousands
of attorneys and judges in mediation. An adjunct
| professor at South Texas College of Law who
| teaches mediation and negotiation classes, he cur-
rently serves as AAM’s national president. He has
served as Chair of HBA’s ADR Section and Litigation Section,
is Martindale-Hubbell AV rated, and has been named “Texas
Super Lawyer” by Texas Monthly Magazine from 2003-2007.

Kathy Bivings-Norris, founding Executive Di-
rector of the Dispute Resolution Center of Mont-
gomery County, Inc. (1989 - present), has com-
pleted 50 hours of graduate study in conflict
resolution at Antioch University. TMTR has
been the most fun of her collegial adventures.
Over the years, she has participated in all avail-
able Texas ADR organizations, as well as NAFCM and ACR.
She has become one of the keepers of Texas ADR history. Her
current interest is in restorative justice, especially as it relates to
juveniles.

Cindy Bloodsworth has been Executive Director
, | of the Dispute Resolution Center of Jefferson
L| County since 1989. She has been an active
member of the Texas ADR Community through
her service in a wide variety of groups, including

: the Texas Dispute Resolution Center Directors’
Council, the Council of the ADR Section, TAM, TMCA, and
TMTR. She is a communications and conflict resolution trainer
and lectures frequently at Lamar University and other agencies
in Jefferson County.

continued on page 57
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WHO’S WHO IN TEXAS ADR
continued from page 56

Greg Bourgeois began his mediation career in
1996, and by the year 2000, he co-founded the
Lakeside Mediation Center in Austin, Texas
(www.lakesidemediation.com). Greg works with
parties throughout Texas and the United States,
providing a range of dispute resolution services,
including mediations, arbitrations, educational
seminars, lecturing/writing and consulting services. Having
served as President of AAM’s Central Texas Chapter, Greg
remains an active member of AAM. Greg was also on
TMCA’s founding board.

John Boyce has practiced law for 28 years and
has conducted arbitrations extensively since the
early nineties. Among other panels, Mr. Boyce
sits on the commercial panel, large and complex
case (LCC) of the American Arbitration Associa-
tion. He also sits on the panels of the International
Institute for Conflict Prevention and Resolution
(CPR Institute) and American Health Lawyers Association
(AHLA). He is Chair-Elect of the State Bar of Texas Section
on Alternative Dispute Resolution.

Steve Brutsché (1944-1991), Dallas attorney-
mediator, was a pioneer who trained many of the
first attorney-mediators in Texas and encouraged
Texas judges to refer their pending cases to me-
diation. See Mike Amis’s related article in this
newsletter, “The Association of Attorney-
Mediators: Steve Brutsché’s Inspiration and Legacy.”

= Kevin S. Casey, J.D., employee relations offi-
— cer for the Texas Department of Public Safety,
L] designed and manages the agency’s dispute
resolution program. Kevin is also an adjunct
professor teaching at Texas State University’s
Graduate School of Public Administration and St. Edward’s
University’s Master of Human Services program. A former
executive director of both the Houston and Austin Dispute
Resolution Centers, he received his mediation training from
the Houston DRC and the American Academy of Attorney-
Mediators.

|
i

= | John Allen Chalk, Sr., Treasurer of the ADR

~ | Section Council (2007-2008), is in his second
| year as a Council member. A partner in the Fort
Worth law firm of Whitaker, Chalk, Swindle &
Sawyer, LLP, Chalk is a commercial litigator and
a business transactions lawyer. A mediator and
arbitrator since 1992, he is a TMCA Credentialed Advanced
Mediator (2007) and is a Fellow and Chartered Arbitrator of
The Chartered Institute of Arbitrators (London).

Peter Chantilis (1934-1999) helped lead the media-
tion movement in Dallas. An active AAM member,
Peter was co-founder of The Academy training
group and an innovator of mediation of Texas
criminal cases. He was an adjunct ADR instructor
at S.M.U. Law School, author, philanthropist, and
civic leader. In 1999, the Auxiliary of the Dallas Bar Associa-
tion recognized Peter's outstanding career by awarding him its
prestigious Justinian Award. Peter's unique contribution was
his combination of enthusiasm, sincerity, and perseverance in
pursuing peaceful outcomes for disputes.

Michael K. Clann became a full-time mediator and
arbitrator in 1991. Born in New Orleans and gradu-
i | ated from Tulane University School of Law, he was
mf an Adjunct Lecturer of Commercial Negotiation in
the EMBA program at UH School of Business and
~an Adjunct Professor at UH Law School, teaching
Legal Negotiation, International Litigation and Arbitration,
and Practice Management. Prior to becoming a mediator, he
litigated for 22 years, specializing in Maritime Law and Insur-
ance Law. He has mediated and arbitrated over 2,500 cases.

Bryan Coleman has mediated over 6,000 cases
and has served as an arbitrator over 2,000 times.
Two nationally recognized ADR organizations
chose him as regional head neutral, and he has
trained over 1,000 attorneys, claims representa-
tives, and other professionals in mediation and
arbitration. He taught at UofH, Houston’s mayor and city
council commended him for public service, and he was se-
lected multiple times as one of Houston's Top Lawyers. He
holds advanced certification from AAM and is a TMCA Cre-
dentialed Distinguished Mediator.

David Cohen is a past Co-Chair of the ADR Sec-
A | tion. He received his Ph.D. in linguistics (1971) and

b | law degree (1978) from UT. Currently Of Counsel

with the Houston firm of Abrams, Scott & Bickley,
he maintains a civil litigation and business counsel-
ing practice in Austin. David has also served as a
mediator, an arbitrator (AAA Panel Member), and an Adjunct
Professor at UT Law School, teaching courses on mediation
and negotiation. He is a TMCA Credentialed Mediator and a
member of AAM.

Gary Condra, born and reared on a West Texas
ranch that has been in his family for over a cen-
tury, has served on the faculties of Texas Tech
University and Texas A&M University. While
on the faculty at Texas Tech, Gary founded the
Texas Agricultural Loan Mediation Program to assist farmers
and ranchers in resolving disputes with the U.S. Department of
Agriculture (USDA). Currently in private law practice, he
represents farmers and ranchers in disputes with USDA.
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Herbert V. (Herb) Cooke Jr. had the good
fortune of spending 22 years (1984-2006) as
the Executive Director of the Dispute Media-
tion Service (DMS) in Dallas, which was
founded in 1980. The agency’s early years
were precarious. Not many people knew
about mediation. Education of the public,
seeking referral sources, and training of mediators were priori-
ties. Slowly, with great team effort, DMS’s work grew, and it
established itself as a vital part of the community.

Bhoto Notavailable Judy Corder, Ph.D. has taught at the Uni-
2— versity of Texas and St. Edward's Univer-
? sity. With Mary Thompson, she has con-

ducted over 100 mediation trainings. She is

a former president of the board of the Austin

Dispute Resolution Center, a past president

of the Advisory Board for the maters’s degree program in Con-

flict Resolution at St. Edward’s University, a Fellow of the

Texas Public Policy Dispute Resolution Center, a past presi-

dent of TAM, and she was a member of the founding board of

the TMCA.

John Coselli, Judge of the 125" District
Court of Harris County, was appointed to
the court in 1999 and elected to the court in
2000 and 2004. From 1977 until appointed
to the bench, he was in private practice with
the law firm of Carl, Lee & Coselli, and his
experience included general civil litigation and transactional
legal work, legal negotiation, mediation, arbitration, and case
facilitation and evaluation. He has served on TMCA’s board of
directors and as Chair of the ADR Section.

Ben Cunningham, of Austin, has served on
TAM’s Board of Directors, and he currently
serves on the Advisory Board for Texas State
University’s graduate legal studies/ADR pro-
grams. In 1987, with Eric Galton (his current
partner at Lakeside Mediation Center), Ben cre-
ated one of the first—if not the first—mediation
sections in a major Texas law firm. During the
past 20 years as a mediator and litigator, Ben has successfully
mediated 1000+ cases.

Glenn Currier is Director of Conflict Reso-
lution Studies at El Centro College (Dallas,
Texas), where he teaches mediation and
conflict dynamics courses. He is involved
in  numerous professional organizations,
including the Association for Conflict Reso-
lution Training Section (Communications Chair), Texas Me-
diation Trainers Roundtable (Secretary and Web Master), the
Texas Bar (Family and ADR Sections), and the Texas Mediator
Credentialing Association. He specializes in family and di-
vorce mediation and lives with his wife in DeSoto, Texas

| Michael Curry, a mediator since 1994, has medi-
ated over 2,000 cases. He has served as a Texas
Supreme Court briefing attorney, an Adjunct Pro-
fessor at UT School of Law, and President of AA-
M’s Central Texas Chapter. Michael has taught a
graduate-level course on ADR at Texas State Uni-
versity and has written and lectured on mediator
ethics and mediation advocacy. He is a Fellow at
the CPPDR.

Mark Davidson, an early and strong supporter of
ADR, is the presiding judge of the 11th District
Court of Harris County. Since becoming a judge
in 1989, he has tried over 450 jury trials and cut
| the backlog in his court by 70 percent. In 1993,
the Texas Association of Civil Trial and Appel-
late Specialists named him "Trial Judge of the
Year." He is also the Administrative Judge of
Harris County.

Ben DeVries has a J.D. from the University of
Houston and is a mediator/arbitrator for several
organizations, including NAF, CAS, NCDS,
USPS and Decidere’ Mediations in Conroe. He
is also a volunteer mediator at the DRC of Mont-
gomery County. A member of TAM and AAM,
he holds the CPCU and AMIM designations and
is an adjunct professor at North Harris and Montgomery Col-
leges.

Kris Donley, Executive Director of the Dis-
pute Resolution Center in Austin, serves as
Practicum Instructor in the Master of Media-
tion Program at the University of the Princi-
pality of Liechenstein. Since coming to the
DRC in 1994, Kris has provided mediation,
training, and consultation services at the local,
state, national, and international levels. She is a fellow of the
UT Center for Public Policy Dispute Resolution and a trainer
for NAFCM in Washington, D.C. She currently serves on the
ADR Section’s Council.

Judy Dougherty. Pioneer in mediation since
1980; recipient, Susanne Adams Award; foun-
der/director of TAM; service on AAA, U.S.
Postal Service, World Bank, and federal media-
tion panels; former adjunct professor at UH
School of Law; former President Family Media-
tion Network (Houston), Director AAM, Ad-
vanced Practitioner/officer ACR, Director HBA
ADR Section, Trainer & Consultant DRC; me-
diator, arbitrator, and practitioner of Collaborative Family Law.
B.A. and M.S.W. from University of Texas, J.D. from Univer-
sity of Houston.
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John V. Dowdy, a 1968 graduate of Baylor Law
School, tried cases at all levels during his first 20
years of law practice, but his practice eventually
.| focused on probate law. In 1992, he took his first
mediation training. By 1994, he had tried his last
case; the mediation practice replaced trial prac-
tice. He is past president of AAM, and he is a
senior lecturer in business law at the UT-Arlington College of
Business.

Bob Dunn, of counsel to Godwin Pappas Ron-
quillo LLP in Houston, graduated from Texas
A&M University (B.S. Geological Engineering)
and STCL. He has served as President of SBOT,
President of HBA, and Commissioner for the
Texas Commission on Judicial Conduct. As HBA
President, he appointed Texas’s first Committee
on ADR and led the effort to create Texas’s first DRC. Cur-
rently, he serves on the Executive Committee of the Advisory
Board of the Evans Center. He received the Evans Award in
2007.

Suzanne Mann Duvall, recognized leader and
o pioneer in the modern mediation movement,
served in leadership capacities on every signifi-
cant committee, task force, board, and profes-
sional organization involved in the formation and
development of the methods, practices, proce-
dures, and ethical guidelines for mediation and the
formal credentialing of mediators. She is the recipient of all of
the highest awards given for service to, and achievement in, the
mediation profession, including the Frank Evans and Suzanne
Adams awards.

Frank Elliott, professor, mediator, and law
school dean, has 40 years in academia at the Uni-
versity of Texas, Texas Tech, and Texas
Wesleyan, where he institutionalized ADR
courses in 1990. He co-edited the SBOT-ADR
Handbook in 2003 and contributes to many ADR
publications and conferences. He is the namesake
of Elliott Inn of Phi Delta Phi, a Life Member of the American
Law Institute, and appears in the NMMI Alumni Hall of Fame.

Kay Elliott, JD, LL.M, has arbitrated and medi-
ated over 1,800 cases since 1980. She has taught
in and coordinated ADR graduate programs at
Texas Woman’s University and Texas Wesleyan
School of Law since 1990, where she has coached
championship negotiation and mediation advo-
cacy teams. She is ACR Dallas President, Council
Member of TMTR, Board Member of TMCA, a frequent con-
tributor to ADR publications and seminars. Kay co-edited the
SBOT- ADR Handbook (2003) with Frank Elliott.

Frank G. Evans, commonly known as the
“Father of ADR in Texas,” has received too
many accolades to summarize in 75 words. No
one has done more than Judge Evans to promote
ADR in Texas. Please see the numerous refer-
ences to him throughout this newsletter.

Wayne |. Fagan, of San Antonio, is a former
Chair of the ADR Section (2001-2002). He has
been a Council Member of the ABA’s Dispute
Resolution Section and its Latin America and
Caribbean Law Initiative. He is actively in-
@l volved in international dispute resolution, par-

ticularly international arbitration, and is a mem-
ber of several international arbitration panels. He is also ac-
tively involved in the U.S.-Mexico Bar Association, and he has
been that organization’s U.S. Chair since 2005.

A. Joe Fish, Chief Judge of the U.S. District
| Court for the Northern District of Texas (2002-
present), has been a federal district judge in Dal-
las since 1983. From 1980-1981, he was judge
of the 95™ District Court in Dallas County, and

' he was a Justice on the Dallas Court of Appeals
from 1981-1983. In the mid-1980s, as a federal judge, he was
a pioneer in referring civil cases from his court to mediation.

Tad Fowler, Attorney, is a long-term volunteer
mediator for the Dispute Resolution Center of the
Panhandle Regional Planning Commission in
Amarillo. “My first mediations, and some of my
best learning experiences, were in the early 90’s
as a volunteer with the DRC. It has been wonder-
ful to see the DRC grow and become a part of our

Kathy Fragnoli received her B.A. from Boston
College and her J.D. from Gonzaga University.
She is the founder of The Resolution Group, a
company specializing in ADR training. Kathy
has mediated over 2,000 cases. Her new book,
“Creating Peace at Work: When Work Isn’t
Working” is available on www.amazon.com.

= d Kathy is a frequently requested speaker on the
topic of understanding personality types, and is a panel mem-
ber at Burdin Mediations in Dallas.
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Eric Galton, a full-time mediator for over 20
years, has mediated over 4,300 cases and arbi-
trated over 200 disputes. A founder of Lakeside
=l Mediation Center in Austin, Galton has served as
an adjunct faculty member at the University of
Texas and Pepperdine law schools. He has au-
thored four books about mediation, and his writ-
ings have been translated into French and Italian. A member of
the board of the International Academy of Mediators, he has
also helped train over 800 mediators in the United States, Italy,
and Germany.

Dr. James W. Gibson received the Susanne Ad-
ams Award in 2007 for his contributions to the
- | advancement of mediation. He is Secretary of
| the Texas Mediators Credentialing Association,
and formerly on the Boards of Texas Association
of Mediators and Texas Mediation Trainers
Roundtable. He has been honored for outstanding service to
the ADR Section of the Texas Bar. He published Texas’s first
criminal mediation manual, and co-authored the highly ac-
claimed book, Capitalizing on Conflict.

LaCrisia “Cris” Gilbert is the Executive Direc-
|l tor of Dispute Mediation Service, Inc. in Dallas.
She is the former Alternative Dispute Resolution
1| Coordinator for Dallas County. She holds an ap-
pointed position on the TMCA and is a Distin-

| guished Credentialed mediator. She is an adjunct
professor at EI Centro Community College in Dallas and Collin
County Community College. She has 20 years of experience
as an ADR professional and is a graduate of Pepperdine Uni-
versity School of Law’s Dispute Resolution Master’s program.

| Mark K. Glasser, a senior trial partner in King &
Spalding's Houston office, received a B.A. from
Columbia University, with honors, and a J.D. from
UT. Upon graduation from law school, he served
as a law clerk to the Honorable William Wayne
Justice, Chief Judge for the U.S. District Court,
Eastern District of Texas. In the early 1990s, he helped per-
suade judges in Harris County to refer cases to mediation.

Clara 1. Gomez, a bilingual mediator, consult-
ant, and trainer, has been a mediator for 15 years
and has conducted over 1,500 mediations. Clara
has a J.D., a master’s degree in Liberal Arts, and
a master’s degree in microbiology. She is an Ad-
visory Board member and former President of
ACR’s Houston Chapter; former Board member
and Chair of TAM'’s bilingual issues committee; and Advisory
Board member for the Evans Center. She is a frequent lecturer,
trainer, and writer in Texas and Latin America.

Lynne M. Gomez became a full-time neutral
in early 2001, after 24 years of civil litigation
practice. She serves on AAA, FMCS, and sev-
eral other arbitration panels. Lynne obtained
her J.D. from the University of Texas in 1977
and entered private practice in 1983, after
working as staff attorney for the Southern District of Texas and
clerking for the Honorable Woodrow Seals. Lynne, who grew
up in Mexico City, is fluent in Spanish.

Charles Gonzalez is in his fifth term serving
Texas's 20th Congressional District in the U.S.
House of Representatives. When he was judge of
the 57th State Judicial District Court from 1989
to 1997, he helped institute a formal ADR process
in the Bexar County courts. With the assistance
of the trial bar and fellow judges, he developed an
ADR process that has been hailed as one of the most effective
and efficient programs in the state.

Don West Graul is a 1966 graduate of UH Col-
lege of Law. He was one of the first Texas lawyers
to be trained in divorce mediation in 1981, and he
has been mediating ever since. Don was a found-
ing director of TAM. He is a Practioner Member
of ACR (National) and past president of ACR’s
Houston Chapter. In 2006, Don received the Su-
sanne C. Adams Award for his service to the mediation profes-
sion in Texas.

Joe Greenhill’s stellar law career includes 25
years on the Supreme Court of Texas, the last 10 of
those as Chief Justice. He authored landmark opin-
ions that are still cited by Texas courts. Beginning
in the 1980s, Judge Greenhill worked to change
restrictive statutes that discouraged the use of ADR
in lieu of litigation. Thanks to these efforts, many low-income
people now have access to the justice system and ADR outside
of the courts, and the case backlog in Texas courts has been
significantly reduced.

James (Jim) Greenwood 111, a licensed attorney
for 46+ years, has served as president of three bar
associations and as Houston City Council member
for twelve years. An active mediator and arbitra-
tor since 1994, he has taught mediation at Rice
University and business law at the University of
Houston College of Business Administration. He has served as
vice-president of the Houston AAM chapter, and serves on the
Houston Bar Association’s ADR Section council.
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Melanie E. Grimes is blessed with a family and
civil law mediation practice in Dallas. As a
TMCA Cred entialed Distinguished Mediator,
her mediation experience includes 500+ media-
tions enhanced by 400+ hours of mediation train-
ing. Melanie is also an ACR Family Section
Advanced Practitioner Member and has received
the Louis Weber Award for “Outstanding Mediator of the
Year.” Melanie serves on the Board of Directors for the Texas
Association of Mediators and Dispute Mediation Service, Dal-
las.

John Guerra was a founding member and served
on the Governing Council of the SBOT ADR
Section. He also served on the Interdisciplinary
~ | Task Force on the Quality of ADR Practice in
B Texas and as President of the Texas Association
of Mediators. John developed one of the first 40-
hour mediation training courses in Texas, as well
as other mediation and negotiation courses. Board Certified in
Family Law since 1990, John and his wife currently live in
Carrollton, and you can contact him at big-
johnguerra@yahoo.com.

=] Norma S. Guerra, Ph.D., is an assistant profes-
' sor of Educational Psychology at The University
vh of Texas at San Antonio. Her research interests
- I include mediation, social cognitive problem-
; solving, self-regulation, and engagement styles.
As the developer of the LIBRE Model and LI-
BRE Stick Figure, her goals include facilitated
communication in processing challenge. She is a former mem-
ber of TAM’s board of directors.

Charles Guittard was the second Chair of the
ADR Section. He practiced in Dallas as a litiga-
tor, trial specialist, then mediator and arbitrator,
and founded the Dallas Bar's Business Litigation
Section. In 2002, he moved to Houston and
worked as a litigation management attorney for
Farmers Insurance. He taught SMU Law School's negotiation
course for eight years with Christopher Nolland. He currently
coaches the negotiation and mediation advocacy teams for
South Texas College of Law.

Almalee “Lisa” Guttshall, working as a neu-
tral since 1996, is an EEOC mediator. She be-
came a dedicated neutral in 2001. She is an arbi-
trator on the following panels: AAA Labor;
USPS/APWU; National Mediation & Concilia-
tion Board; and National Mediation Board. She
is a Railroad Referee for the Norfolk Southern
Railroad and the UTU. A graduate of Tulane Law School, Lisa
was a trial and appellate attorney for 20 years.

Gary Hall, retired judge of the 68th Judicial Dis-
trict Court, along with Steve Brutsché, helped
¥ create today’s court-annexed mediation system.

J Hall, Brutsché, Jay Madrid, Hesha Abrams,
|| Charles Guittard, and the Dallas Bar Association
initiated and implemented the first successful
court-annexed mediation program in the United
States. The vision shared by Hall and Brutsché enabled attor-
neys to receive mediation training and the opportunity to medi-
ate civil lawsuits. Hall is actively engaged as a mediator, arbi-
trator, special master, and insurance umpire.

o . Nicholas Hall has been Executive Director
oto Not Available ) ) .
};—T\ of the Dispute Resolution Center of Harris
’i County since February 1998 and is responsi-

ble for the DRC’s fiscal management, con-

tract writing and negotiation, and training

design and implementation. He directs a

staff of twelve employees and 350 volun-

teers. He served on the Harris County Children’s Protective
Services (CPS) Mediation Task Force that designed and imple-
mented a mediation program now administered through the DR

William Hardie, has been a civil trial lawyer for
over 30 years, qualifying as an Advocate of the
American Board of Trial Advocates. He was ac-
credited in mediation by the Conflict Resolution
Training Institute, Texas Tech University, and is a
member of the Association of Attorney-Mediators.
Mr. Hardie was selected “Mediator of the Year” by
the El Paso Bar Association in 2001 and 2006 and currently
serves as President of the El Paso Association of Mediators.

Joseph H. Hart (J.D., University of Texas) has
been a full-time arbitrator, mediator, and private
| judge in major civil disputes for nine years.
% Judge Hart was the top-rated judge in every Judi-

h cial Evaluation Poll during his 17-year tenure as a
Travis County civil district judge. Judge Hart
conducts hearings and mediations at Lakeside
Mediation Center while in Austin, and he frequently travels to
other parts of the country for arbitrations and mediations.

Merrill Hartman helped initiate mandatory
mediation for child-custody cases when he was a
family district judge in Dallas. Among family
& mediators, he is known for his prominent role in
il “Don’t Forget the Children,” a video thousands
of parents have seen before mediating their
child-custody cases. Now used throughout the country, the
video received the American Bar Endowment’s award for
“Best Public Service Project” in 1989. Hartman received the
Adams Award in 2005
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Will Hartsfield, a 1976 Harvard Law School
graduate, was trained by Steve Brutsché and be-
gan his ADR practice in 1989. In 1991, he
| served as President of the North Texas Chapter
of AAM and has served as a trainer for AAA and
other groups. He serves on ADR panels for
AAA, NASD, and NYSE and is a member of
AAM, ACR, TAM, TMCA, TMTR, and the SBOT and Dallas
ADR sections. In addition, he authored Investigating Em-
ployee Conduct (West).

Diane Harvey gained an extensive background
in conflict resolution and mental health as a so-
cial worker and former union activist. Prior to
beginning her private therapy/mediation practice
in 1994, she worked as a social worker for New
York State and then directed the Social Services
Department at CPC Capital Hospital in Austin. She currently
serves on the boards of the Austin Association of Mediators
and the Texas Mediators Credentialing  Associa-
tion. (www.therapistmediator.com, dmharvey@austin.rr.com,
512-448-5895)

o Ralph Hasson, of Austin, while serving as

2—= Vice President of Chorda Conflict Manage-
’?\'\\ ment, Inc., assisted in the design and imple-
mentation of comprehensive conflict man-

agement systems for a number of major

American companies, and co-authored Con-

trolling the Costs of Conflict (San Francisco:
Jossey-Bass, 1998). He has also been a leading advocate for an
ombudsman shield law. His articles on ethics oversight and
corporate governance have appeared in Harvard Business Re-
view, Sloan Management Review, and Directors Monthly.

Carol Hoffman, CPA/Mediator, joined Media-
tion Associates of Houston, a multi-disciplinary
organization providing a full range of mediation
il services to families using co-mediation, in
11 1987. Carol served as President of TAM (1996-

Pl 1997). She was a member of the Supreme Court
of Texas Advisory Council on Court-Annexed Mediation.
Carol has served as treasurer of ACR’s Houston Chapter since
2005. She attained the Practitioner level of membership in
AFM and has continued that level of membership after AFM
merged with ACR.

Ross Hostetter, in the late 1980s, abandoned a
successful trial practice in Dallas to become a full-
time mediator. A direct protégé of Steve Brutche,
he taught alongside Steve at the Attorney-
Mediator Institute. A founding member of the
Association of Attorney-Mediators, he conducted
over 3,000 mediations during a 17-year career. Ross was a co-
founder of the American Academy of Attorney-Mediators, and
assisted in the training of over 1,000 lawyers in the art and
practice of conflict resolution.

Michelle Houston is the Executive Director of
the Denton County Alternative Dispute Resolu-
tion Program (DCAP). She helped open the non-
profit program on October 1, 2004. While attend-
ing the University of North Texas, from which
earned a B.S. degree, she received her 40-hour
Mediation / Facilitator training. She has 20 years’ experience
managing people in a variety of fields and feels that her work
at DCAP has been one of her most rewarding experiences.

John W Hughes, of Fort Worth, graduated from
§l TCU (B.B.A.-Acct. 1965) and Baylor Law
- Wl School (J.D. 1967). Mr. Hughes received his
training as a mediator in 1992, when he began
his mediation practice. Having mediated over
3,200 civil disputes of every kind, he now fo-
cuses on complicated, multiparty, business, oil and gas, con-
struction, intellectual property, and death/severe personal in-
jury cases.

Paula James, an Austin mediator, taught English,
restored old homes, made skateboards, and raised
shelties before she became a lawyer. She began
practicing family law in 1981 and mediating in
1988. She has published several books in her field,
the most recent being The Divorce Mediation
Handbook (Jossey Bass1997). She hopes to leave the practice
of family law a less-painful and less-expensive process than it
was 20 years ago.

Gary W. Javore is a principal of Johnson, Christo-
pher, Javore & Cochran, Inc. in San Antonio. Mr.
Javore’s law practice consists primarily of repre-
sentation of clients in construction and commercial
litigation, providing services as a mediator and
arbitrator for the resolution of disputes, and per-
forming transactional work. He sits on the American Arbitra-
tion Association panels for Consumer, Construction, and Com-
mercial Law. He is also certified as a Residential Construction
Avrbitrator by the Texas Residential Construction Commission.

Caliph Johnson is a law professor (retired) at
Texas Southern University, since 1975. He was
Associate Dean, Interim Dean, and General Coun-
sel. He served on the first ADR Committee of the
Texas State Bar in 1980, and the Law Professor
Taskforce that met with it. He was in the first me-
diator class trained by the Houston Neighborhood
Justice Center in 1980, and on its first Board of Directors. He
chaired the ADR Section from 2000 to 2001.
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Wanda F. Johnson, an employee of the EEOC’s
Houston District Office for 25 years, holds a
Bachelor of Business Marketing from Grambling
State University (1977).  She obtained her basic
and family mediation training at the University of
Houston-Clear Lake (1999). Since May 2006, she
has successfully facilitated and negotiated settlements of hun-
dreds of employment disputes. At the WeSolve Program,
Wanda mediates disputes among students, teachers, parents,
and administrators. A TMCA Credentialed Advanced Media-
tor, Wanda also belongs to TAM.

Joyce Jones is the Assistant Executive Di-
rector of Dispute Mediation Service in Dal-
las, Texas. She is a veteran mediator and
one of the most respected figures in conflict
resolution in the Dallas area. She teaches
Conflict Resolution and Mediation Practicum courses at El
Centro College and Texas Wesleyan University Law
School. Ms. Jones received her bachelor’s degree in Criminal
Justice from Dallas Baptist University and a master’s degree in
Conflict Resolution from Southern Methodist University.

Charles M. Jordan, of Clear Lake City between
Houston and Galveston, has been a mediator
1l since 1991. He served as a founding member of
a the Galveston County Bar Association Commit-
tee on Mediation and was president of the Media-
tion Association of Galveston County in 1996.
He has a long record of public service and has received numer-
ous awards recognizing that service.

Ron Joy is a captain Wlth the Texas Depart-

vice in Midland, Texas. Ron has been mediat-
ing and facilitating employment disputes since
2001. He is actively involved in various train-
ing programs throughout the state, including
interest-based problem solving and mediation. In 2006, Ron
was recognized for his services as a volunteer mediator by the
Texas Association of Mediators.

Jeffrey R. Jury is a partner in the Austin law
firm of Burns Anderson Jury & Brenner, LLP.
A TMCA Credentialed Distinguished Mediator,
he writes and speaks frequently on mediation
and is something of an expert on dispute resolu-
tion techniques of Vikings (ask him for a dem-
onstration). He has taught courses in Alterna-
tive Dispute Resolution as an adjunct professor for Texas State
University.

Dave Kemp is a long-term volunteer mediator
for the Dispute Resolution Center of the Pan-
handle Regional Planning Commission in

Amarillo. “My time mediating is my contribu-
[ tion to the community. | help people solve
their problems outside the courtroom, which
benefits them, but also frees the legal system to
do other things. | also believe that in a small way, mediation
encourages peaceful dialogue and resolution of conflicts, which
is much needed in the world today.”

Craig R. Kempf has served as an ADR Media-
tor with the U.S. Equal Employment Opportu-
nity Commission since April 1999. Mr. Kempf,
who earned his BBA in Management from
Texas Tech University, began his career with
he Commission as an Investigator. Prior to
| joining the EEOC, he worked for several years

in the private sector as a Human Resources Spe-
cialist. During his tenure with the EEOC, Mr. Kempf as medi-
ated over 800 charges of employment discrimination.

Raymond C. Kerr was involved in the creation
“rr and funding of Houston’s DRC in 1983. While
serving on the SBOT Board of Directors, he was
4l the Board liaison to the ADR task force and was
N instrumental in the establishment of the SBOT’s
ADR Section. He has been an active mediation
and arbitration practitioner since 1991, having
mediated over 900 cases and arbitrated 125 cases. He has also
served the Bar as President of the HBA and as Trustee and
Chairman of the State Bar Foundation.

Jeff Kilgore helps train new mediators and
teaches advanced courses at UH Law Cen-
ter and the Texas A&M campus in Galves-
ton. Jeff has mediated 700+ cases and is
designated by TMCA as a Credentialed
Distinguished Medlator He serves as a UT Medical Branch
hearing officer, NASD arbitrator and mediator, and an ad hoc
arbitrator in civil, construction, contracts, family, and insurance
disputes. The Texas State Comptroller’s Office appointed him
an arbitrator in CAD offices and property owners’ disputes.

continued on page 64

Vol. 16, No. 3-4 Summer/Fall-2007

Alternative Resolutions




WHO’S WHO IN TEXAS ADR
continued from page 63

Jim Knowles has over forty years’ legal experi-
ence, the last twelve as a full-time mediator, cur-
rently with emphasis on federal cases, including
intellectual property. He is President-Elect of
AAM, has served as Council member of the ADR
and Oil and Gas Sections of SBOT, and as past
President of the Smith County Bar Association. For the past
three years, Jim has received peer recognition as a Texas Super
Lawyer in the area of ADR from Texas Monthly.

Michael J. Kopp, Executive Director of the
McLennan County Dispute Resolution Center,
is a TMCA Credentialed Mediator. He served
on the Council of the ADR Section of the
State Bar of Texas from 2002 to 2005. Cur-
rently, he serves on the Directors’ Council of
the Texas Dispute Resolution Centers and TAM’s board of
directors. He is an adjunct professor at Baylor University and a
frequent lecturer at McLennan Community College.

Kimberlee K. Kovach is a Past Chair of the
ABA Section of Dispute Resolution, a former
Co-Chair of the State Bar of Texas Committee
on ADR, and a founding Co-Chair of the ADR
Section. She received the 1995 Frank G. Evans
award, has taught a variety of ADR courses in
legal education, and was a Founding Director of
TMTR. Kovach has published two books, numerous law re-
view articles, and book chapters. Having lectured extensively
throughout the United States and abroad, she currently serves
as Distinguished Lecturer in Dispute Resolution at South Texas
College of Law.

Stacey Kramer is the Coordinator of the Hill
Country Alternative Dispute Resolution Center
in Kerrville, which provides mediation services
to eight counties in the Texas Hill Country. She
is also a trained mediator (both basic and family
law). She is a graduate in Communications of
Texas A&M.

Cyndi Taylor Krier authored the Texas Alter-
native Dispute Resolution Procedures Act
when she was a Texas State Senator (R-San
Antonio) and a member of the Senate Jurispru-
dence Committee. She served two terms in the
Texas Senate (1985-1992) before serving as the
Bexar County Judge from 1992-2001. Since
2001, she has served on the University of
Texas Board of Regents and as Vice President of Texas Gov-
ernment Relations for USAA, a diversified financial services
company.

Walt Krudop is a mediator, trainer, and
consultant in the conflict resolution field.
Before retiring from Shell Oil, he worked as
- | an ombudsman in the Shell RESOLVE em-
[ & "l ployee conflict resolution program. He is a

past-president of the Houston chapter of
ACR and was awarded the ACR national Presidential Award
twice, in 2000 and 2002. A former president of the Fort Bend
County Dispute Resolution Center, Walt currently serves on
TMCA’s board.

Florence M. Kusnetz practiced family law in Har-
ris County for 20 years. She started the first di-
vorce mediation practice in Houston in 1981 in
order to protect her clients from the destructive
effects of the family court system. After retire-
ment, she created CourtWatch, a political action
committee, whose goal was to reform the family
courts and make them a place where law is tem-
pered with reason and common sense and s
“mediation friendly.”

=] Marlene Labenz-Hough has served as the
8 Director of the Bexar County Dispute Resolu-
tion Center in San Antonio for the past 16
years. Prior to her appointment as Director,
she served as the Assistant Director for one
year. Before joining the BCDRC, Marlene
administered the City of San Antonio’s Victims of Crime Pro-
gram for 10 years. Among other recognitions, Marlene was
awarded the prestigious Liberty Bell Award from the San An-
tonio Young Lawyers Association.

R. Hanson Lawton (1941-2007) was an active
member in the early work of the State Bar of
Texas ADR Committee, leading efforts in both
legal and judicial education. Professor Lawton
helped introduce ADR courses in law schools,
teaching both negotiation and ADR at South
Texas College of Law. He was Executive Di-
rector of the Frank Evans Center for Conflict Resolution, a
distinguished author, and participated in the handbook subcom-
mittee that published the first SBOT Handbook on ADR.

Margaret Leeds has been active in conflict man-
agement since initiating Peer Mediation at Bev-
erly Hills High School in 1992. She holds a Mas-
ters Degree in Dispute Resolution from Pepper-
dine University Law School and is certified as a
| Distinguished Mediator by TMCA. In addition to

' private practice in conflict management, Marga-
ret volunteers as lead trainer and mediator for Bexar County
DRC. Ms. Leeds is a member of ACR, AAMA, and is Presi-
dent-elect of Texas Association of Mediators.
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Bill Lemons is an experienced Neutral on the
Employment, Commercial, and Large Complex
Case Panels of the AAA, the Commercial Panel
of CPR, the ADR Panels for AHLA, and he is
admitted to the Chartered Institute of Arbitrators,
London. He teaches Arbitration Advocacy for
the AAA and others. Bill is former Chair of the ADR Section,
serves as President of the local chapter of the Association of
Attorney-Mediators, and is on several national ADR panels.

Jacqueline Levermore is a mediator for the

EEOC in Dallas. A graduate of the Univer-

?\ sity of Miami and the University of lowa

College of Law, Jacqueline, instead of pur-

suing a law practice, felt called to work as a

peacemaker and become a mediator. Jac-

queline is thankful for the opportunity to

work in the field of civil rights. She has conducted hundreds of

mediations and believes her greatest skill is her ability to lis-
ten.

Photo Not Available

Reed Leverton, a full-time mediator and arbi-
trator, is also a part-time instructor at the Uni-
versity of Texas at El Paso. He currently
serves on the Council of the ADR Section.
His areas of ADR practice include personal
injury, professional negligence, divorce and
conservatorship, employment, commercial,
real estate, and contract disputes. Reed is a graduate of Wake
Forest University (B.A.), University of Texas School of Law
(J.D.), and Pepperdine University (LL. M. in Dispute Resolu-
tion).

David T. Lopez, an active litigator whom the
Texas Bar Foundation named Outstanding Trial
Lawyer in 2007, is also active in ADR. A past
chair of the Houston Bar Association’s ADR
section, he is on the AAA list of neutrals, a
member of the International Commercial Dis-
pute Resolution Committee steering group of
the ABA Section of International Law, and a
coordinator of ACR’s Mexico Network. He participates in the
Frank Evans Center for Conflict Resolution.

Carl E. Lucas is Director of the Lamar County
Dispute Resolution Center administered by Paris
Junior College, Paris, Texas. An Alternative
Dispute Resolution professional since 1999, he
currently serves on the Director's Council of the
|l Texas Dispute Resolution Centers. A former

Vice President and Board Member of the state
award-winning Lamar County Crime Stoppers, he is a Lamar
County Bar Association "Liberty Award" recipient for contri-
butions to the justice system.

Erania Ebron Martin, EEOC mediator, helps
parties resolve employment disputes. She enjoys
her job, and it shows! A Texas Credentialed Me-
diator and a member of TAM, she graduated
magna cum laude from Xavier University in Lou-
isiana and received a J.D. from Tulane University

.’—- School of Law. A native New Orleanian who be-
gan her career with the EEOC ten years ago as a Senior Trial
Attorney, she relocated to Houston as a result of the devastat-
ing effects of Hurricane Katrina and now considers Houston
her home.

Robert J. Matlock’s early years of law practice
included all types of civil, criminal, and appel-
late cases. During the early 1980s, he narrowed
his practice to family law litigation. When me-
diation appeared in Texas, he supplemented the
litigation work with a family law mediation prac-
tice. He assisted in the formation of the first
collaborative practice group in Texas and has acted as an ad-
junct professor for several scholastic institutions, where he has
taught mediation and collaborative law.

Lawrence R. Maxwell, Jr., an attorney, media-
tor, arbitrator, and practitioner of collaborative
law in Dallas, participated in the 1989 Mediation
Training Seminar sponsored by the Dallas Bar
Association. He is a co-founder and past chair of
the ADR Section of the Dallas Bar Association; a
charter member and past president of the Asso-
ciation of Attorney-Mediators; a co-founder and current chair
of the DBA’s Collaborative Law Section, and a founding direc-
tor and president of the Texas Collaborative Law Council.

Tom McDonald served 12 year as District
Judge of the 85th Judicial District of Texas after
his initial election in 1978; he is now a Senior
District Judge. For 6 years, he served as a
JAMS/Endispute Judicial Panelist before open-
ing his own ADR practice. He has served on the
ADR Section Council, the Task Force on Qual-
ity of ADR Practice in Texas, and the Texas Supreme Court's
Advisory Committee on Court-Annexed Mediations. TMCA
Credentialed Distinguished Mediator since 2004.
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Deborah Heaton McElvaney is a partner with
the Houston firm Dillard, McElvaney &
Kovach, L.L.P. Prior to her partnership, Debbie
served as briefing attorney for Justice Pressler,
14™ Court of Appeals; research attorney for
Chief Justice Frank Evans, 1% Court of Ap-
peals; and associate attorney and participating attorney with
two Houston law firms. A Special Education Hearing Officer
and Mediator for TEA and a commercial arbitrator for AAA,
Debbie served as Chair and Secretary of SBOT’s ADR Section
and Chair of HBA’s ADR Section.

Gary McGowan, of Houston, helped persuade
Harris County judges to begin referring cases to
mediation. He has mediated over 2,000 cases and
has a long history of service to the ADR profes-
sion. For further references to McGowan, see
Mike Amis’s article in this newsletter.

Dale Messerle completed both the 40-hour me-
diation course and the advanced family mediation
training at the Austin DRC in 2003. He took ad-
ditional training with the Texas Department of
Family and Protective Services for family group
conferencing, as well as CPS mediation. Dale,
who works as a paralegal and investigator for a
law firm, mediates within a 75-mile radius of
Bexar County. A TAM director, he co-organized TAM’s 2007
annual conference in San Antonio.

Joseph H. Mitchell graduated from Columbia
University School of Law in 1972 and served
the EEOC as an attorney in Chicago, Detroit,
and Dallas from January 1973 through August
1985. He entered private law practice in Sep-
tember 1985, where he remained until January
1997, when he rejoined the EEOC as the last
Regional Attorney of the Denver District Office. He joined the
ADR Unit in the Dallas District Office in August 2007.

Lanelle Montgomery. SBOT ADR Section,
4 Co-Chair; SBOT ADR Committee, Co-Chair;
il AA White Dispute Resolution Institute Advi-
sory Board Member; Center for Public Policy
' 31 Dispute Resolution, Board of Advisors; Travis

b -1 County Bar Association Alternative Dispute
Resolution Committee, Settlement Week Co-
Chair; Austin Association of Mediators, Board of Directors,
President; Austin DRC, Mediator; Texas Mediator Trainers’
Roundtable; Supreme Court Advisory Committee on Court-
Annexed Mediations; established Parent/Adolescent Mediation
Project, Austin DRC; established Migrant Workers/Growers
Dispute Resolution Project, Texas Valley.

Charlsie Moore, a volunteer mediator at the DRC
.| in Montgomery County, was named a Super Me-

<| diation Volunteer at TAM’s 2006 annual confer-
8 ence in Austin. Says Charlsie, “In 1995, | moved to

.( Conroe and took a mediation class from Kathy
Bivings-Norris. During the last eight years of me-
diating, I've seen so many problems solved, met so
many wonderful people, and learned so much. |
feel very privileged to be included in the process.”

Cecilia H. Morgan, associated with JAMS since
March 1994, has mediated, arbitrated, and/or facili-
tated over 2,000 cases. A Life Fellow for the State
Bar of Texas and the Dallas Bar Association, Ce-
cilia has served as an officer and director of the
Association of Attorney-Mediators, is a former na-
tional chair for the Legislation Committee of the

American Bar Association Section of Dispute Resolution, is a
TMCA Credentialed Distinguished Mediator, and currently
serves as Chair of the State Bar of Texas ADR Section Coun-
cil.

| L2 VVerne Morrison has been employed with the
“ EEOC-Houston District Office for 28 years. She

| worked as an Investigator for many years prior to

| becoming an internal ADR Mediator. She has
successfully facilitated and negotiated settlement
of hundreds of cases during her tenure with
EEOC. La Verne served with the U.S. Army as a
Finance Specialist in Augsburg, Germany. She holds a B.B.A.

degree from Texas Southern University and a J.D. from Thur-
good Marshall School of Law.

Joe Nagy, of Lubbock, was President of the State
Bar of Texas when the Texas ADR Procedures Act
became law in 1987. He actively traveled the state
in 1987 and 1988, urging local bars to become
educated about this new tool called ADR. In the
January 1988 Texas Bar Journal, he wrote, “A
lawyer’s first calling is that of a problem solver.
One way to solve a client’s problem is to keep him away from
the courthouse.”

N Dan A. Naranjo, a mediator/arbitrator since
5 A 1989, has assisted in resolving hundreds of
disputes in areas such as business, civil, con-
‘-__4.. struction, Olympic Sports, professional mal-

— practice, real estate, and international commer-
cial transactions. He has a distinguished record of service as a
former U.S. Magistrate (Western District of Texas), San Anto-
nio Bar Association president, co-founder and Chairman of the
Board of the San Antonio Bar Foundation, and member of the
State Bar of Texas board of directors.
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Thomas C. Newhouse, BA, Notre Dame
(1957); JD, University of Tulsa College of
Law (1962); L.LM, New York University
(1966). Joined faculty at UH Law Center
(1966), where he taught Civil Procedure,
Labor Law, Family Law, Alternative Dis-
pute Resolution, Mediation Clinic. Mem-
ber ADR Section, HBA, SBOT, ABA, TAM, ACR, TMTR.
Teaches Mediation Clinic and is Trainer, A. A. White Dispute
Resolution Center at UH Law Center.

Chris Nolland, of Dallas, mediates and arbi-
Il trates about 50% of the time, but in the balance
?7 = of his practice, he acts as special settlement and
L, —— ’
| negotiation counsel, in a non-neutral capacity,
[l representing parties in major litigation. Chris
takes responsibility for settlement negotiations
while the litigators press the case to trial. He has been an Ad-
junct Professor of Law at SMU Law School for many years,
teaching Negotiation to second- and third-year law students.

Nancy Stein Nowak has been a Magistrate
Judge for the Western District of Texas since
1989. She was previously Assistant U.S. Trus-
tee and Assistant U.S. Attorney in bankruptcy
matters. She began her career as a solo general
practitioner in Washington, D.C., and is licensed
to practice law in Washington, D.C., lowa, and
Texas. Judge Nowak completed basic and advanced mediator
training in 1991, has been ADR coordinator for the San Anto-
nio Division of the WDTX.

Melinda Ostermeyer, currently an organizational
consultant and executive coach in Washington,
D.C., served as director of the Dispute Resolution
Center in Harris County from 1984-1989. She has
consulted with foreign justice systems to create
national mediation programs. Melinda has worked
in Bolivia, Costa Rica, Croatia, El Salvador, Mexi-
co, Nicaragua, Nigeria, Philippines, Tanzania and Zambia.
(http://www.melindaostermeyer.com/)

Laura Otey, M. Ed. LPC, LMFT, is the Direc-
tor of Employee Relations for Austin Independ-
ent School District.  She teaches conflict-
resolution courses at Abilene Christian Univer-
sity, University of Arkansas in Little Rock, and
St. Edward’s University in Austin. She was one
of the founders of the Intergovernmental Conflict
Resolution Program in Austin and is a co-chair for TMTR. She
and her husband founded Otey Associates, which trains and
consults in the field of conflict resolution.

Robert Otey, M. Ed., Ph.D., is Director of the Edu-
cational Administration Program at Concordia Uni-
versity-Texas in Austin. Active in training, consult-
9 ing, and teaching in the area of conflict resolution
M since the early 1990s, he now teaches conflict-
L resolution courses at Abilene Christian University,
University of Arkansas in Little Rock, and St. Edward’s Uni-
versity in Austin. He and his wife founded Otey Associates,
which trains and consults in the area of conflict resolution for
private enterprise, school districts, religious groups, and indi-
viduals.

Austin M. O’Toole was trained as a mediator in
1981 in the second class offered by Houston’s
Neighborhood Justice Center (now the Dispute
Resolution Center). He has mediated hundreds of
cases, primarily as a volunteer mediator in Hous-
ton and Galveston. A TMCA Credentialed Dis-
tinguished mediator, he is currently the Chair of
the Houston Bar Association’s ADR Section and
Co-Chair of TAM’s annual conference to be held in Galveston
on February 29 and March 1, 2008.

Mark Packard , Attorney, has been a volunteer
for the Dispute Resolution Center of the Panhandle
Regional Planning Commission in Amarillo since
1995. “When | mediate a court case, | think about
the citizens who might be called away from home
or work for jury duty in that case. For working
people in our community, even a day or two off the
job can be a major financial hardship. We owe it to them to
make a good-faith effort to settle our own disputes.”

John P. Palmer, a former briefing attorney for
federal Judge Walter S. Smith, Jr., is a partner
with the Waco firm of Naman, Howell, Smith &
Lee, L.L.P. He serves as an arbitrator and media-
tor in a variety of civil disputes. A past President
of the McLennan County Dispute Resolution Cen-
ter (1996-1997), past Chair of the ADR Section
(1997-1998), and past President of TAM (2001-2002), he re-
ceived the Frank Evans Award in 2001. He is a TMCA creden-
tialed mediator.

W= Walter E. (Rip) Parker is a 1963 graduate of
A @&®IF Southern Methodist University School of Law.
| 'Jl He is licensed to practice law in the State of
n Texas, the Northern District of Texas, and the
Fifth Circuit Court of Appeals. While litigating,
Rip handled cases on both sides of the docket. Rip has been a
full-time mediator since 1990, and he has conducted over 4,500
mediations in divergent areas of civil disputes.
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Jay Patterson was the first mediator elected
judge in Dallas. Retired January 1, 2007, after
serving 12 years as judge of the 101st District
Court. Past president of AAM. Recruited by
Steve Brutsche’ (about 1991) to train attorneys
and judges as mediators. Served on Texas Su-
preme Court Advisory Committee on Court-Annexed Media-
tion that drafted Ethical Guidelines for Mediators approved by
the Supreme Court on June 13, 2005. Co-Chair, Founders
Board, UNT College of Law.

Mike Patterson, of Tyler, serves on the ADR
Section’s Council. He has almost 20 years of
experience as a trial lawyer in state and federal
courts, plus more than 10 years of experience as a
full-time mediator, having conducted over 1,400
mediations. A member of TAM and AAM, he
has been president of the East Texas Trial Law-
yers Association (1993-1994) and the Smith County Bar Asso-
ciation (1987). He received a J.D. from Southern Methodist
University in 1977.

Maureen Peltier, M.Ed., J.D., a board-certified
specialist in family law, embarked early in her
legal career to become the best mediator and
negotiator she could be. In 1982, she studied
mediation under John Haynes, Ph.D., recognized
as the father of family mediation. In 1993, she
enrolled in the Harvard Negotiation Project and
learned negotiation skills under Roger Fisher, the widely rec-
ognized expert on principled negotiation. She is a founder of
TAM. Maureen is now a leader and teacher of collaborative
law.

Katherine S. Perez, Regional ADR Co-
J ordinator for the EEOC, oversees the
agency’s mediation programs in the Dal-
las District Office, San Antonio Field
Office, and El Paso Area Office, which
mediate employment-discrimination
cases throughout Northern, Western, and
Southern Texas, as well as, Southern New Mexico. Ms. Perez,
who graduated with honors from St. Mary’s University (BBA)
in San Antonio, has been with the Commission for over thir-
teen years.

Susan G. Perin is an attorney-mediator and arbi-
trator in Houston, Texas, with over 16 years of
experience. She has been an educator in dispute
resolution, training over 800 attorneys in media-
tion and serving for 6 years as an Adjunct Profes-
sor in Mediation at the University of Houston
Law Center. She has been nationally recognized
for her volunteer mediations between employers and members
of the armed forces. Susan is a frequent speaker and author on
dispute resolution topics.

Andrew Jackson (Jack) Pope, Jr. served as Asso-
ciate Justice of the Supreme Court of Texas from
1| 1964 to 1982 and as Chief Justice of the same court
a | from 1982 to 1985. He supported Judge Frank Ev-
ans in his efforts to establish ADR in Texas. He
also supported legislative ADR efforts, including
the ADR Systems and Financing Act of 1983.

W. Thomas (Tommy) Proctor, currently Presi-
dent of the Houston Bar Association, has been a
full-time mediator and arbitrator since 1990. A
pioneer of court-annexed mediation, he served as
national President of AAM in 1992-1993, and
was honored with its Steve Brutsché Award in
2000. A Fellow of the International Academy of
Mediators, Tommy served as a council member
for the SBOT ADR Section from 1993-1996. Texas Monthly
has three times named him a Texas Super Lawyer.

Brenda Rachuig, Executive Director of the
Association of Attorney-Mediators, works in
its National Office in Dallas. Brenda joined
the organization in 1999, and she has aggres-
sively marketed the group in order to achieve
its current visibility in 23 states. Brenda co-
plans and co-markets the AAM Advanced At-
torney-Mediator Trainings, held twice each
year, and she enjoys making these trainings a powerful aid for
people in the ADR arena. (See www.attorney-mediators.org)

#==1 Alan Scott Rau, Burg Family Professor of
MARE] Law at UT School of Law, received his B.A.
| and LL.B. from Harvard University. Rau is
the co-author of Processes of Dispute Reso-
lution: The Role of Lawyers (4th ed. 2006)
and of Rau, Sherman & Shannon’sTexas
ADR & Arbitration (West 2000), and is also
the author of numerous law review articles
dealing with ADR and arbitration. He has taught ADR and
Contracts as a visiting professor at distinguished universities in
Canada, China, Switzerland, and France.

Ed Reaves is the Executive Director of the
Hill Country Alternative Dispute Resolution
Center in Kerrville, which provides mediation
services to eight counties in the Texas Hill
Country. He is a TMCA Credentialed Ad-
vanced Mediator. He graduated from UT
School of Law in 1970, and is licensed by
SBOT.
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Josefina Mufiiz Rend6n, third-party neutral
since 1980; mediator since 1993; former Presi-
dent, Texas Association of Mediators; Houston
Municipal Judge (1983-present); former editor
of The Texas Mediator; former Vice-chair,
Houston Civil Service Commission (1980-
1983); graduate, University of Houston Law
Center (1976); frequent author/speaker on ADR; former chair,
publications committee of the State Bar ADR section; former
council/board member, SBOT-ADR Section, Houston Bar—
ADR Section, and Association for Conflict Resolution
(Houston Chapter).

Ann Ryan Robertson, J.D., LL.M., is an attor-
ney with Ajamie LLP in Houston, where her
practice focuses on domestic and international
arbitration and litigation. She is one of 20 U.S.
delegates to the ICC Commission on Interna-
tional Arbitration, a Fellow of the Chartered
Ml Institute of Arbitrators (the only woman in

Texas to hold this distinction), a founding mem-
ber of ArbitralWomen, and a coach for the University of Hous-
ton Law Center’s Vis International Commercial Moot team.

Luciano Adrian Rodriguez, a lawyer for 32
years, has practiced in Laredo since 1980, and he
has been a mediator and arbitrator since
1987. He concentrates on mediation and arbitra-
tion of high-dollar personal injury court-annexed
matters. Frequently writing on mediation topics,
Luciano is a past President of TAM, former
member of the ADR Section Council, and past President of the
Laredo-Webb County Bar Association. He is currently working
to publish a mediation guide for attorneys.

James W. (Jim) Rosborough provides media-
tion, negotiation coaching, training, and facilita-
tion services. He has been mediating for 18
years and teaching negotiation skills for 30
years. His primary clients are the EEOC, U.S.
Postal Service, and the Houston Police Depart-
ment’s Citizen Mediation Program. He is a
Lecturer and Adjunct Associate Professor, Jones
Graduate School of Administration, Rice University, having
taught Negotiation Seminars for 1,000 executives over the past
26 years.

Naomi Rosborough, MA, LPC, LMFT, LCDC,
became a mediator in 1989 and mediated family
and special education disputes. She was recog-
4 nized as Volunteer of the Year by the Harris
County DRC. In addition, she is a Licensed Pro-
fessional Counselor and a Licensed Marriage and
Family Therapist. She has received intensive
training in psychological trauma, andis co-
founder of the Houston-Galveston Trauma Institute, offering
psychological trauma training to health professionals. Naomi
now devotes her energies to working in the field of trauma.

Leo C. Salzman is a board-certified attorney in
| both personal injury and civil trial law. He was
il director for the Texas Association of Defense
k| Counsel and the ADR Section. He has served as
president of the Cameron County Bar Associa-
tion and panel chair for the 12B Grievance Com-
mlttee He has practiced law for over 30 years and has arbi-
trated and mediated over 3,000 matters.

Michael J. Schless was Founding Co-Chair, ADR
Section, Austin Bar Association (1992-93); Presi-
dent, Texas Association of Mediators (1995-96);
Member, Supreme Court Advisory Committee on
Court-Annexed Mediation (1996-2005); Chair,
State Bar ADR Section (2003-04). He has been a
Fellow of the Center for Public Policy Dispute
Resolution since 1994 and AA-M’s representative on the
TMCA Board of Directors since 2004. He received TAM’s
Suzanne Adams Award in 2003 and the ADR Section’s Justice
Frank Evans Award in 2006.

Susan B. Schultz, Program Manager with the
Center for Public Policy Dispute Resolution at the
University of Texas School of Law, is an attorney,
mediator, and facilitator. She serves on the Coun-
cil of the State Bar ADR Section, currently as
secretary. She is a lecturer with the UT School of
Law, teaching public policy dispute resolution.

L. Wayne Scott, Professor of Law and Director
of Conflict Resolution Studies, St. Mary's Uni-
versity, and Senior Editor of the State Bar of
Texas Civil Digest, is also a mediator, a negotia-
tion consultant, and a consultant on ap-
peals. Professor Scott is certified by the Texas
Board of Legal Specialization in Civil Appellate,
Civil Trial, and Personal Injury law.
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Brian Shannon is a law professor at Texas Tech
Law School, where he has taught since 1988. He
served on the old State Bar ADR Committee
beginning that year and later served on the ADR
Section Council. He has published, taught, and
lectured on ADR topics, and serves on the Lub-
bock DRC Advisory Board. He helped Texas
fight adoption or consideration of the UMA, and is a past win-
ner of the Justice Frank Evans Award.

3 Edward F. Sherman is the Moise F. Steeg, Jr.
™8 Professor of Negotiations at Tulane University.
Before teaching at Tulane, he served on the fac-
ulty of UT School of Law for 19 years, where he
was the Edward Clark Centennial Professor of
a| Law. He played a major role in drafting the

ADR Act and shepherding it through the Texas
Legislature. See Lisa Weatherford’s article in this newsletter
for further details of his efforts.

Maxel (Bud) Silverberg, BBA, MBA, JD, has
mediated and arbitrated over 3,000 cases. He
chaired the committee that created the Ethical
Guidelines for Mediators, later adopted by the
Texas Supreme Court. An adjunct professor at
a SMU Law School, past president of Association

1 of Attorney-Mediators, member of the Texas Su-
preme Court Advisory Committee on Court-Annexed Media-
tions, and member of the SBOT ADR Council, Bud received
the American Arbitration Association’s Steve Brutsche Award,
and with his wife, Rena, the Justice Frank Evans Award.

Rena Silverberg, MSW, an experienced family
mediator and mediator trainer, designed courses
[ and trained family mediators for the Attorney-
| Mediators Institute, Dispute Mediation Service
(Dallas), and other groups. A former member of
the SBOT ADR Council, the Texas Mediation
Trainers’ Roundtable, and the Texas Association
of Mediators, Rena was appointed to the Texas
Supreme Court Advisory Committee on Court-Annexed Me-
diations. Rena and her husband, Bud, were co-recipients of the
2005 Justice Frank Evans Award.

Karl A. Slaikeu, Ph.D., is founder and CEO
of CHORDA Conflict Management, Inc.
Trained as a psychologist, Karl is the author
of When Push Comes to Shove: A Practical
Guide to Mediating Disputes, as well as other
books and articles on crisis and conflict reso-
lution.  Since 1987, he has partnered with
CHORDA colleagues and client teams in the design, imple-
mentation, and evaluation of “early resolution” systems for
companies such as General Electric, Halliburton, Shell, and
Coca-Cola Enterprises, as well as healthcare, religious, and
non-profit organizations.

Thomas J. Smith, who received B.A. and LL.B.
degrees from UT, has mediated over 1,000 cases.
He is a past national director of AAM, past Presi-
dent of the San Antonio Chapter of AAM, and a
member of TAM. He is currently Chairman of
SABA’s ADR Section. He has been named a
“Super Lawyer” by Texas Monthly every year
since 2003 and listed as one of San Antonio’s best
lawyers in Scene in SA Monthly. Woodward/White Publishers
named him one of the Best Lawyers in America.

Susan S. Soussan, from 1977-1994, was an at-
torney/partner in a Houston, Texas law firm con-
centrating in business litigation. Thereafter, for-
mer Governor Ann Richards appointed her as
Judge of the 270" District Court, Harris County,
Texas. She became a mediator in 1990. Since
1995, as a full-time mediator and arbitrator, she
has mediated over 5,000 matters and arbitrated
over 75 disputes. Susan’s mediation and arbitration practice
has included multi-million/ billion dollar complex commercial
litigation, intellectual property litigation, and class actions.

.

Sid Stahl has been recognized as one of the
original and more prominent mediators in Texas.
Texas Lawyer has referred to him as the “Dean of
the Dallas Mediators.” Since 1989, he has medi-
ated over 1,750 cases throughout the country and
has trained over 2,000 attorneys to be mediators.
He received undergraduate and law degrees from
SMU, where he has been a member of the Ad-

Chuck Speed, citizen mediator since 2000, is a
volunteer for the Dispute Resolution Center of
the Panhandle Regional Planning Commission
in Amarillo. “Mediation is one of the most
rewarding volunteer services one can perform.
If we’re successful, it is because we resolve
difficult issues between parties. You just don’t
get that with other volunteer opportunities.”

!
junct Faculty, teaching Dispute Resolution. In 1991, he re-
ceived SMU Law School’s Distinguished Alumni Award.

] Ross W. Stoddard, 111, full-time mediator in
g Las Colinas (Irving); practiced law for 15 years;
trained as a mediator in 1989; conducted
3,500+ mediations involving $20+ billion in
aggregate claims; teaches Effective Negotia-
tions in the SMU EMBA Program; conducts
mediation trainings; authored a chapter in
ABA’s The Litigator’s Handbook; married to his first wife,
June, for the past 15 years; has two stepsons and a rescued
Golden Retriever.

continued on page71
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WHO’S WHO IN TEXAS ADR
continued from page 70

Bruce Stratton, of Liberty, was admitted to
SBOT in September 1968 and has mediated
since 1987. ADR Section Council Charter
Director (1992), Chair (1994-1995). SPIDR
Regional V. P. (1995-1996). TAM Director
(1997-2002), President (2001-2002). Co-
Chair, Texas Supreme Court Advisory Com-
mittee on Court-Annexed Mediations (1996-
2002). Evans Award (1999). Adams Award
(2004). President, Liberty-Dayton Area Chamber of Commerce
(1994-1995). President, Liberty Rotary Club (1995-1996). Lib-
erty Citizen of Year (2000). President, Liberty County

| Jan Summer is Executive Director and origi-
nator (1993) of the Center for Public Policy
Dispute Resolution (CPPDR) at the Univer-
sity of Texas School of Law (UT). CPPDR
provides statewide assistance to governmental
1 agencies, public interest groups, and courts for

the design and implementation of alternative
dispute resolution processes. After receiving her J.D. in 1976
from UT, Summer was Briefing Attorney for Chief Justice Joe
Greenhill. From June 1989 to May 1991, she chaired the SBOT
Standing Committee on Alternative Methods of Dispute Reso-
lution.

Tracy Tarver is a dispute resolution officer at
The University of Texas at Austin, Human Re-
source Services, Employee and Management
*| Services. She combines her mediation and
facilitation experience with her professional
training to provide dispute resolution processes
and training to employees in workplace con-
flict. Ms. Tarver was formerly with Center for
Public Policy Dispute Resolution at The University of Texas
School of Law, where she particularly enjoyed assessing and
providing third-party services to governmental multiparty con-
flicts.

Mary Thompson, a facilitator, mediator,
and trainer with Corder/Thompson & As-
sociates in Austin, received her initial me-
diation training in the 1980s while working
at the Austin DRC. She has since been
involved in various state and national me-
diation initiatives, including the convening processes for the
Texas Mediation Trainers Roundtable, the Texas Mediator Cre-
dentialing Committee, and the Center for Public Policy Dispute
Resolution. With Judy Corder, she currently specializes in dia-
logue, problem solving, and conflict management for groups
and communities.

E. Wendy Trachte-Huber is a private consultant
and trainer in negotiation, mediation, and conflict
resolution. She provides training and consulting
to corporations and law firms. She has served as
Claims Administrator for the Settlement Facility
— Dow Corning Trust, Vice President of AAA,
Director of the A.A. White Dispute Resolution
Institute at the University of Houston College of
Business Administration, co-chair of the ADR Section, and
President of TAM. She has authored numerous books and arti-
cles in the ADR field.

Deborah Henshaw Urbanski is the Super-
visory Attorney-ADR Coordinator for the
Houston and New Orleans offices of the
EEOC. Prior to EEOC, she founded a suc-
cessful ADR corporation in Houston,
Texas. She was the founding Executive
Director of the Fort Bend County DRC. She directed special
projects for the A. A. White Dispute Resolution Institute. A
graduate of the University of Texas and South Texas College
of Law, Deborah is licensed by the State Bar of Texas.

Meg Walker found her calling in 1994 after
graduating from UH Law Center. Her media-
tion career has been driven by a passion for
helping people resolve conflict in difficult
settings such as schools, juvenile justice facili-
ties, the USPS and CPS. She has dedicated
much of her time to the advancement of the
profession through service to ACR, Texas AFCC, HBA and
particularly TAM. Today, she lives in Galveston, where she
mediates CPS and family cases.

BhotoNotavailanle ROSemary Rodgers Walker has been a
};—\T federal employee for twenty years. She is a
/\ - - - -

. T\\ Program Assistant in the Alternative Dispute
Resolution Mediation Unit of the Dallas

L District Office of the EEOC. She receives
cases for mediation and assigns them to in-

house mediators as well as outside contract

mediators. She also calls parties to find out if they are inter-

ested in mediation. She enjoys mediation because she strongly
believes in the peaceful resolution of conflicts.

George A. Walton, Jr., of San Antonio, is foun-
der and owner of AMetamorphosis, a mediating,
training, and personal management consulting
agency. He received his B.S. degree in Occupa-
tional Education from Southern Illinois Univer-
sity at Carbondale, Illinois. George retired as a
Chief Master Sergeant from the United States Air
Force after serving over thirty years. A TMCA
Credentialed Distinguished Mediator, he was honored as a Super
Mediation Volunteer at TAM’s 2006 annual conference.

continued on page72
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WHO’S WHO IN TEXAS ADR
continued from page 71

Tracy H. Watson, an urban planner/director in
three major urban areas for 20 years, started his
focus on ADR in 1994, becoming a Fellow of
the U. T. Center for Public Policy Dispute Reso-
| lution. After further ADR training, he estab-
lished the City of Austin’s Dispute Resolution
Office for mediation of public policy, land use/
zoning issues. Since 2003, he has a private prac-
tice focusing on the public policy arena. Member TAM,
TMCA, ACR, USIECR. Website: www.WatsonADR.com.

Mark Whittingon helped Steve Brutsché and
Judge Gary Hall begin a mediation program for
the civil district courts in Dallas County in
My 1987. In 1989, as local administrative judge, he
worked with the Dallas County Commissioners
Court to obtain funding for an administrative
| position to oversee a mediation program for the
civil district courts and county courts at
law. When elected to the 5th District Court of Appeals in
1993, he developed an appellate ADR program for that court,
which remains in effect.

Michael S. Wilk has mediated and arbitrated
complex commercial disputes for over 20
years. He has promoted ADR by actively par-
ticipating in the leadership of ADR organiza-
tions. He served as Chair of the ADR Section
of the State Bar (2005-2006), National Presi-
dent of Association of Attorney-Mediators (1995-1996), and
Chair of the Peer Mediation in Schools Task Force in Harris
County (1993-1994). He continues to write and lecture exten-
sively on arbitration and mediation.

Helmut Wolff, who worked over 37
years for the AAA, pioneered the use of
commercial arbitration in Texas and
elsewhere. Instrumental in the passage of
the Texas General Arbitration Act, he
also served on the SBOT Committee on
ADR and was co-chair of the ADR Prac-
tice Committee. He actively worked with the Committee in the
adoption of the ADR Act. Although he retired in 1999 as Vice
President of AAA’s Dallas Regional Office and Case Manage-
ment Center, he remains active in ADR in various capacities.

a\'
=

-

Sharolyn Wood is the Presiding Judge of the
127th Judicial District Court and the senior civil
judge in Harris County. Judge Wood, an early and
strong supporter of ADR in Harris County, was
first appointed to the bench in 1981 and has re-
ceived many honors, including Trial Judge of the
Year. She currently serves on the Texas Judicial
Council. Judge Wood is a graduate of Rice Uni-
versity (1970) and the University of Texas School of Law
(1973).

Justice Carolyn Wright, Fifth District Court of
Appeals, is a trailblazer in Texas ADR. She
was one of three Texas judges to first order
mandatory mediation in child custody litigation
in 1987. Her service in the judiciary spans over
almost 25 years, during which she has served on
national, state, and local ADR boards. She is
the recipient of awards and acknowledgments
for her assistance in efforts to formulate and
draft national standards for court-annexed mediation and state
credentialing.

Susan Z. Wright promoted ADR throughout
Collin, Rockwall, and Kaufman Counties. She
procured a grant to provide sliding-scale media-
tion services for low-income families through
Legal Aid and coalesced the support of CPS,
CASA, district attorneys, and judges to estab-
lish CPS mediations in the same counties, also
obtaining a grant to train attorneys as CPS me-
diators. She was co- founder/chair of the ADR section of the
Collin County bar and initiated Settlement Week in Rockwall
County.

Alvin L. Zimmerman serves on the ADR Sec-
tion’s Council. A former municipal court and
district court judge, Zimmerman is one of the
most active mediators in Harris County. He has
| received the Frank G. Evans Mediator of the
Year Award given by South Texas College of
Law’s Center for Legal Responsibility (1998)
and the Karen Susman ADL Jurisprudence
Award as the outstanding attorney in the community (2000). A
Fellow in the International Academy of Mediators, he serves as
its president for the 2007-2008 term.
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ALTERNATIVE DISPUTE RESOLUTION

AAA

AAM or AA-M
ABA

ACR

ADR

ADR Act

ADR Section

AFM

Adams Award
BA
BCDRC

CAD
CPA
CPPDR

CPS
CREnet

DBA
DCAP

DMS

DR
DRC
EEOC

Evans Award

Evans Center

FMCS

HBA
IP

Vol. 16, No. 3-4

ACRONYMS USED IN TEXAS

American Arbitration Association
Assaciation of Attorney-Mediators
American Bar Association
Association for Conflict Resolution
Alternative Dispute Resolution

Alternative Dispute Resolution
Procedures Act (Chapter 154 of
the Texas Civil Practice and
Remedies Code)

Alternative Dispute Resolution
Section of SBOT

Academy of Family Mediators
(now merged into ACR)

Susanne Adams Award of TAM
Bachelor of Arts degree

Bexar County Dispute Resolution
Center

County Appraisal District
Certified Public Accountant

The Center for Public Policy
Dispute

Resolution (UT School of Law)
Child Protective Services

Conflict Resolution Education
Network (now merged into ACR)

Dallas Bar Association

Denton County Alternative Dispute
Resolution Program

Dispute Mediation Service
(Dallas, Texas)

Dispute Resolution
Dispute Resolution Center

U.S. Equal Employment
Opportunity Commission

Frank G. Evans Award of the ADR
Section

Frank G. Evans Center for Conflict
Resolution at STCL

Federal Mediation and Conciliation
Service

Houston Bar Association
Intellectual Property

Summer/Fall- 2007

JD
LCDC

LL.M.
LLP
LLC
LMFT

LP

LPC
MA

M. Ed.
MS
MSW
NAFCM

NASD

NASDR

NYSE
PC
Ph.D.
Pl
SABA
SMU
SBOT
SPIDR

STCL
TAM
TEA
TMCA

TMTR

TSU
UH
USIECR

uT

Alternative Resolutions

Doctor of Jurisprudence degree

Licensed Chemical Dependency
Counselor

Master of Laws degree
Limited Liability Partnership
Limited Liability Company

Licensed Marriage and Family
Therapist

Limited Partnership

Licensed Professional Counselor
Master of Arts degree

Master of Education degree
Master of Science degree

Master of Social Work degree

National Association for
Community Mediation

National Association of Securities
Dealers

National Association of Securities
Dealers Regulation

New York Stock Exchange
Professional Corporation
Doctor of Philosophy degree
Personal Injury

San Antonio Bar Association
Southern Methodist University
State Bar of Texas

Society of Professionals in Dispute
Resolution (now merged into ACR)

South Texas College of Law
Texas Association of Mediators
Texas Education Agency

Texas Mediator Credentialing
Association

Texas Mediation Trainers
Roundtable

Texas Southern University
The University of Houston

U.S. Institute for Environmental
Conflict Resolution

The University of Texas
.
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THE FATHER OF ADR:
JUDGE FRANK EVANS

THE BEGINNING OF THINGS TO COME...

{}gm f e

et

Judge Evans is pictured here, with Joe Bart, in front of Ingrando House,
an early intake center for what is now the Dispute Resolution Center

in Harris County.

Neighborhood Justice, Inc. <
Minor Dispute .
Resolution Early logo for what is now the
Dispute Resolution Center
in Harris County
<
Sp d by the H Bar A
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TEXAS MEDIATOR CREDENTIALING ASSOCIATION

CREDEMTIALED

DisTINCUISHED MEDIATORS

Hon. Tad #. Akin
Mancy E. Alzen

bdike Amis

Sharon Bayus

Edward Trey Bergman Il
Jacqueine Blankership
Will Cannon

Cove Conner, |
DCiiana C. Dale
Suzanne Mann Cuvall
Kay Elkins Ellici

). Jim Farrs=l]

La Crisia Cilbert

Kip Classoock
Melania E. Crimes
RALE. “Frost” Haenchen
Susan G, Harzhald
Brodrick W Hill

|.L. Larry Hinojosa
Sheikha 5 Hobeicha
Shelly Hudson

Jehin W Hughes
Robert Hughes, |r.
JefF Kilgore

Mancy L Eirchmen, 8.0
Michael |. Kopp
Margaret Lesds

Tracy Leissner
William H. Lemons
b Scont Magers
Mancilu MoClallan
Tom McDonald

Jare McEldoveney
|assica dMoCua

Cecilia H. Morgan
Brad dorris

Rion W Murray
Steven 0. Melson
Justin 5. Moblkes
Clyde K. Cildham
[iale O pdeal

Austin Martin O Toole
Sharon A Farisi

Paul [ Perry

Michael |. Schles

QUALIFICATIONS AND CREDENTIALS MATTER

Insist on mediators who are credentialed by the Texas Mediator Credentialing Association

0. Crant Seabolr, |r.
lane AL Sephenson
lacquelire Tavlor
Cenrge AL Walkon
Steven Watkins
Michasal 5 Wilk
Mardi Winder-Adame
Susan I Wight
Alvin L. Zimrmerman

CREDEMTIALED
ADvaNCED MEDIATORS

Riobart O Barbes
kzhn B Rarmeatt

W Michael Bonesio
Priia K. Brown
lay A Canersll
Lirda Cauffman
kzhn AL Chalk, 5
Lishett Christansan
Faul L Clote
Charla Conrer
Coye Conner, .
Far B Costellks
Dala E Crowdear
Richard D. Davis
Walter H. Dieville
Bryan T. Forman
Dawn E. Fowlar
Cenrge G, Caza
Richard Crainger
Randall C. Crassc
Metnda 2. Culley
Fred Hoenicks
Cary [ Jaresen
larmes L. Jarvis
‘Warda F Jzhnson
L. Locke Lewds
Ectward E. Lindsay
Diean Loar
Shannon R Lynch
Lawranos B, Maxwell, |r
kel Lynn McDonalkd
. Adarn MoCough
Chenyl D piller
larmes W Mippert
Russall Pagan

RioeAnn Petersan
Domakd B, Philkin, |r.
ety Postear

Raobert C. Prather, 5o
laret R, Randall, ESC)
Raquel Rodrigusz
Merbeth (Batsy) Schlobohm
Chrigina 5. Schroer
William B. Short, r
Fresd A. Simpson

Ruce O Sranon

Eeith Thayer

Christine Turner

Tracy H. Watson

Fatry 5. Wareschlasger
Layton Z. Woodul, Sr
Walter A, Wright

Irene Zuckear

CREDENTIALED MEDIATORS
Michael R, Andarscn
5 Craig Bl

Wivian Benjamin

llia C. Bankoski
lamice K. Berper
Frank |. Barmier, r.

. Michasl Black
Faul E Blanke

Cherd |oy Bratlie
Horace F. Brown, |r
Rrenda Sue Bucklen
Clavid Meaal Calvills
K. Den = Carrington
Milena Chrizophear
5.E. Cene Cobbin
Cavid Cohan

Lirda Collins

Svivia A Collins-Bratcher
Jo= L. Cope

dge John Ceselli
[Cenica B. Cronin
Clenn Currier

Sardra L Dasigenis
Melksa A. Davidkon
lamies E Jim Ceear
Dlianne 5. Deck
Teresa |ones Del Valle

wWww.DXmca.org

Alice | Dendinger
Tiouba T. Derrick
[iaan Dickens
Angela M. Dowdle
Jobin % Dicrschy, r.
Anne W Ellis

Frank C. Evars
Mancy K. Ferrell
Joette Furkugh
Diavid Carza
James W, Gibson

L. Carol Givers
Rober | Cradel
Betry 5. Green
Fike Cragory
[Crouglas 0. Hadden
Gary Hall

Jernifer k4. Harnlin
Con K. Hamcock
Resse L. Harrson, |r
William E. Harisfisld
Diiare b Harvey
A David Herbergar
Joe B Hewitt
Sharlens Johrson
Jobin O, Kenyon
Elizabeth H. Kilbride
Jerry O Kirg
Michasl |. Kopp
Walter Krudop
Charles P Landrum
Andresw Lehnman
Erania E. rarin
Rannie C. MoClre
Diake A Messera
Diavid M. Moore
Gary Morgan
Richard K. Murray
Angela H. Oaks
Fenreth W Pajak
Jabin Phillip Palrmer
Priscilla Kim Park
Smart | Reilly
Coreswe batkock Reining
losaph Frank Rizzo
Resalie Rodriguer
Banniz K. Ryder

Cedores C Saldana
Paul L. Salzhergar
Richard A. Shanron
Georgas Sladczvk, |r
Frank R. Southars
John ). Specia
Tovlaine H. Sperncer
Robert ferry Srader, So
E. Janice Summer
Tracy Tarver
Williarn B Towrs
Trawis E. Vanderpood

CAMDIDATES FOR
CREDENTIALED MEDIATOR
Crwven Anderson

[atali= Wallace Bennett
Fran Brochstein
Kathlesn Ciial

Kay Douglas

G.L. Draper-Lindamann
Tony K. Ducket

Jahir Wilesy Fox

Rorald Hombengar
Traci Hubbell

Susan K. Hughes
Conna B fohnston
Chearisa \ Jones
Morbero Kanner
Frarchelle E. Les
Ronmie C. pMoClae
Diavida L. Oigletres
Jacqueline Faris

Kathryn L. Preston
Karen Cuay

Robert O Ramirez, ESC)
Gesorga W Reamy

Jasan B4 Fyan

Susan Schulez

Suzanne Schwartz
Adrienne G, Sagal
Pairick 5. Tumulty

Lisa Weatherford
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VOLUNTEER APPRECIATION CELEBRATION 2007

On Thursday, April 26, 2007, sixty-one volunteer Travis County DRC
mediators and their guests on board the Lone Star Riverboat
during an evening cruise down Town Lake.

Judges John Coselli and Frank Evans
converse at the Harris County DRC
Luncheon.

2005 Harris County DRC Luncheon Early 1990 Basic mediation Training at the
Harris County DRC.
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ADR PROFESSIONALS AT PLAY

Jeff Kilgore cruising
out on
Galveston Bay to
engage in a little bird
watching.

Chris Nolland on the town. “The
car is a 1962 Jaguar Mark Il
which | restored in 1988 and
again this year. The dog's name
was "Bubby”, an English Bull-
dog. He passed away last year
at the age of 10. His successor
Bulldogs are Sam and Charlie.”

Charlsie Moore
enjoying some
natural beauty.

Michael Clann, an
admiralty lawyer who
mediates admiralty
cases, can’t stay away
from boats or water.

Former SBOT ADR Section
Chair, Former TAM President
E. Wendy Trachte-Huber turns

into Trout Tramp and shows her
proud catch on the Madison
River in Montana. This beauti-
ful fish was returned to the river
to catch another day. Trachte- Allen Scott Rau in
Huber has found her passion in gay Paris!
fly-fishing and works to fish.

(‘\ o
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Bexar County DRC’s
Information Booth

Annual Holiday Celebration
Honoring Volunteer Mediators
Bexar County DRC

Herb Cooke and
Chris Gilbert
Dallas DMS

Barbara Vickers &
Howard Bleekman
Central Brazos
Valley DRC

Texas’
Dispute
Resolution
Center

|
]
]
|
]
]
]

Pam Coffey & Mediator
Wade Byrd
Panhandle DRC

an award to Norma Guerra
Bexar County DRC

s )

Early 1990 Training at the
Harris County DRC

State Rep. Elliott Nashtat-D, as
keynote speaker at the 2003 Peace
Maker Awards Ceremony
Travis County DRC

N’
’
4
.

_ Joe Longley, Karl Spock & Susan B. Schultz
Nueces County DRC Travis County DRC

a
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FUTURE TEXAS MEDIATORS

—_— —]
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| - Tynan Elementary Peer Mediators
AISD, Austin, TX

>

Peer Mediator and Sponsors
Harris Middle School

Austin, TX ——
< Joel C. Harris M
* | Middle School ) 3

Peer Mediation Club |

A N

Outstanding Peer Mediation Program
Heritage Elementary School

<

I2E PREVENTION wegy
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2007 CALENDAR OF EVENTS

Transformative Mediation Training % Dallas % Dispute Mediation Service wOctober 17, 18, 19, 2007. % For more informa-
tion, contact Nancy K. Ferrell at 214-526-4525 or nkferrell@sbcglobal.net. or www.dms-adr.org

ACR 7th Annual Conference % Phoenix, AZ % Association for Conflict Resolution % October 24-27, 2007 % For more in-
formation Call 703-685-4130 or email ACRconf@aol.com Web Site http://www.acrnet.org/

Mediation-At-Sea Cruise: Bermuda % (from New York) % Mediation Training Institute International % November 4-11,
2007 *For more information email info@mediationworks.com or call 888-222-3271 http://www.mediationworks.com/mti/
cruise

40-Hour Basic Mediation % Dallas % Dispute Mediation Service Nov. 8,9,15,16,17, 2007 % For more information, contact
Nancy K. Ferrell at 214-526-4525 or nkferrell@sbcglobal.net. or www.dms-adr.org or DMS at 214-754-0022

Family and Divorce Mediation Training % Houston Worklife Institute % November 14-17, 2007  Trainers: Diana C.
Dale, TMCA Credentialed Distinguished Mediator, D.Min., LMFT, AAC; Elizabeth F. Burleigh, J.D. % For more informa-
tion, contact www.worklifeinstitute.com or 713-266-2456

TAM Annual Convention % Galveston Texas Association of Mediators % February 29-March 1, 2008 % For more informa-
tion go to www.txmediator.org.

40-Hour Basic Mediation Houston % AA White Dispute Resolution Center % January 11-13 continuing 18-20, 2008 %
For more information contact Robyn Pietsch at 713.743.2066 or rpietsch@central.uh.edu %
Website: www.law.uh.edu/blakely/aawhite

30-Hour Advanced Family Mediation % Houston % % University of Houston AA White Dispute Resolution Center %
October 19-20 continuing 26-27, 2007 % For more information contact Robyn Pietsch at 713.743.2066 or
rpietsch@central.uh.edu % Website: www.law.uh.edu/blakely/aawhite

" SUBMISSION DATES FOR UPCOMING ‘
ISSUES OF ALTERNATIVE RESOLUTIONS

b\,,\,,u,\,,\,,‘@
- - w | w - -

Issue Submission Date Publication Date
Winter December 15, 2007 February 15, 2008
Spring March 15, 2008 May 15, 2008
Summer June 30, 2008 August 30, 2008
Fall October 15, 2008 December 15, 2008

SEE PUBLICATION POLICIES ON PAGE 82 AND SEND ARTICLESTO:
ROBYN G. PIETSCH, A.A. White Dispute Resolution Center, University of Houston Law Center, 100 Law Center,

Houston, Texas 77204-6060,
Phone: 713.743.2066 FAX:713.743.2097 or rpietsch@central.uh.edu
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This is a personal
challenge to all members of the
ADR Section.  Think of a
colleague or associate who has
shown interest in mediation or
ADR and invite him or her to join
the ADR Section of the State Bar
of Texas. Photocopy the membership application below
and mail or fax it to someone you believe will benefit from
involvement in the ADR Section. He or she will appreciate
your personal note and thoughtfulness.

BENEFITS OF MEMBERSHIP

v’ Section Newsletter, Alternative Resolutions is
published several times each year. Regular features
include discussions of ethical dilemmas in ADR, mediation

ENCOURAGE COLLEAGUES TO
JOIN ADR SECTION

and arbitration law updates, ADR book reviews, and a
calendar of upcoming ADR events and trainings around
the State.

v Valuable information on the latest
developments in ADR is provided to both ADR
practitioners and those who represent clients in mediation
and arbitration processes.

v Continuing Legal Education is provided at
affordable basic, intermediate, and advanced levels
through announced conferences, interactive seminars.

v’ Truly interdisciplinary in nature, the
ADR Section is the only Section of the State Bar of Texas
with non-attorney members.

v Many benefits are provided for the low
cost of only $25.00 per year!

STATE BAR OF TEXAS
ALTERNATIVE DISPUTE RESOLUTION SECTION

MEMBERSHIP APPLICATION

MAIL APPLICATION TO:
State Bar of Texas

ADR Section

P.O. Box 12487

Capitol Station

Austin, Texas 78711

| am enclosing $25.00 for membership in the Alternative Dispute Resolution Section of the State Bar of Texas from June 2007 to June 2008. The membership

includes subscription to Alternative Resolutions, the Section’s Newsletter.

(If you are paying your section dues at the same time you pay your other fees as a

member of the State Bar of Texas, you need not return this form.) Please make check payable to: ADR Section, State Bar of Texas.

Name

Public Member

Address

Attorney

Bar Card Number

City

Business Telephone

E-Mail Address:

2007-2006 Section Committee Choice
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ALTERNATIVE RESOLUTIONS

Publication Policies

Requirements for Articles

1. An author who wishes an article to appear in a specific issue of the
newsletter should submit the article by the deadline set in the preceding
issue of the newsletter.

2. The article should address some aspect of negotiation, mediation,
arbitration, another alternative dispute resolution procedure, conflict
transformation, or conflict management. Promotional pieces are not
appropriate for the newsletter.

3. The length of the article is flexible. Articles of 1,500-3,500 words are
recommended, but shorter and longer articles are acceptable. Lengthy
articles may be serialized upon an author's approval.

4. All quotations, titles, names, and dates should be double-checked for
accuracy.

5. All citations should be prepared in accordance with the 18" Edition of
The Bluebook: A Uniform System of Citation. Citations should appear
in endnotes, not in the body of the article or footnotes.

6. The preferred software format for articles is Microsoft Word, but Word-
Perfect is also acceptable.

7. If possible, the writer should submit an article via e-mail attachment
addressed to Walter Wright at wwO5@txstate.edu or Robyn Pietsch at
rpietsch@central.uh.edu. If the author does not have access to e-mail,
the author may send a diskette containing the article to Walter Wright,
c/o Department of Political Science, Texas State University, 601 Uni-
versity Drive, San Marcos, Texas 78666.

8. Each author should send his or her photo (in jpeg format) with the
article.

9. The article may have been published previously or submitted to other
publications, provided the author has the right to submit the article to
Alternative Resolutions for publication.

Selection of Article

1. The newsletter editor reserves the right to accept or reject articles for
publication.

2. If the editor decides not to publish an article, materials received will not
be returned.

Preparation for Publishing

1. The editor reserves the right, without consulting the author, to edit arti-
cles for spelling, grammar, punctuation, proper citation, and format.

2. Any changes that affect the content, intent, or point of view of an article
will be made only with the author’s approval.

Future Publishing Right

Authors reserve all their rights with respect to their articles in the newsletter,
except that the Alternative Dispute Resolution Section (“ADR Section”) of the
State Bar of Texas (“SBOT") reserves the right to publish the articles in the
newsletter, on the ADR Section’s website, and in any SBOT publication.

ALTERNATIVE RESOLUTIONS

Policy for Listing of Training Programs

It is the policy of the ADR Section to post on its website and in its
Alternative Resolution Newsletter, website, e-mail or other addresses or links
to any ADR training that meets the following criteria:

1. That any training provider for which a website address or link is provided,
display a statement on its website in the place where the training is de-
scribed, and which the training provider must keep updated and current, that
includes the following:

a. That the provider of the training has or has not applied to the State
Bar of Texas for MCLE credit approval for ____hours of training, and
that the application, if made, has been granted for ____hours or denied
by the State Bar, or is pending approval by the State Bar. The State
Bar of Texas website address is www.texashar.com, and the Texas
Bar may be contacted at (800)204-2222.

b. That the training does or does not meet The Texas Mediation Trainers
Roundtable training standards that are applicable to the training. The
Texas Mediation Trainers Roundtable website is www.TMTR.ORG. The
Roundtable may be contacted by contacting Cindy Bloodsworth at ceb-
worth@co.jefferson.tx.us and Laura Otey at lotey@austin.rr.com.

c. That the training does or does not meet the Texas Mediator Creden-
tialing Association training requirements that are applicable to the
training. The Texas Mediator Credentialing Association website is
www.TXMCA.org. The Association may be contacted by contacting
any one of the TXMCA Roster of Representatives listed under the
“Contact Us” link on the TXMCA website.

2. That any training provider for which an e-mail or other link or address is
provided at the ADR Section website, include in any response by the training
provider to any inquiry to the provider's link or address concerning its ADR
training a statement containing the information provided in paragraphs 1a,
1b, and 1c above.

The foregoing statement does not apply to any ADR training that has been
approved by the State Bar of Texas for MCLE credit and listed at the State
Bar's Website.

All e-mail or other addresses or links to ADR trainings are provided by the
ADR training provider. The ADR Section has not reviewed and does not
recommend or approve any of the linked trainings. The ADR Section does
not certify or in any way represent that an ADR training for which a link is
provided meets the standards or criteria represented by the ADR training
provider. Those persons who use or rely of the standards, criteria, quality
and qualifications represented by a training provider should confirm and
verfy what is being represented. The ADR Section is only providing the links
to ADR training in an effort to provide information to ADR Section members
and the public."

SAMPLE TRAINING LISTING:

40-Hour Mediation Training, Austin, Texas, July 17-21, 2008, Mediate With
Us, Inc., SBOT MCLE Approved—40 Hours, 4 Ethics. Meets the Texas
Mediation Trainers Roundtable and Texas Mediator Credentialing Associa-
tion training requirements. Contact Information: 555-555-5555,
bigtxmediator@mediation.com, www.mediationintx.com

Alternative Resolutions
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Cecilia H. Morgan, Chair

JAMS

8401 N. Central Expwy., Suite 610
Dallas, Texas 75225

Office (214) 739-1979 or

JAMS (214) 744-5267

FAX (214) 739-1981 or

JAMS (214) 720-6010
cmorgan@jamsadr.com

John K. Boyce, lll, Chair Elect
Attorney and Arbitrator

Trinity Plaza I, Suite 600

745 E. Mulberry Avenue

San Antonio, Texas 78212-3166
Office: (210) 736-2224
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Whitaker, Chalk, Swindle & Sawyer,
LLP

301 Commerce Street
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Office (817) 878-0575

(FAX) (817) 878-0501
jchalk@whitakerchalk.com

Susan B. Schultz, Secretary
The Center for Public Policy Dispute
Resolution

The University of Texas School of Law

727 E. Dean Keeton
Austin, Texas 78705
Office (512) 471-3507
Cell (512) 751-9421
sschultz@law.utexas.edu

John Charles Fleming, Past Chair
2305 Sunny Slope

Austin, Texas 78703

Office (512) 463-9971
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Cell (512) 826-6855
jfleming@austin.rr.com
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Newsletter Editor
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Jay A. Cantrell

Jay A. Cantrell, P.C.

1101 Scott Avenue, Suite 6
Wichita Falls, Texas 76301
Office (940) 766-3305

jay@jcantrell.com

Tad Fowler

P. O. Box 15447
Amarillo, Texas 79105
Office (806) 374-2767
FAX (806) 374-3980
tad@suddenlinkmail.com

Thomas C. Newhouse

Professor of Law

University of Houston Law Center
100 Law Center

Houston, Texas 77204-6060
Office (713) 743-2147

FAX(713) 743-2256
tnewhouse@central.uh.edu

Mike Patterson

Mike Patterson Mediation

515 S. Vine Avenue

Tyler, Texas 75702

Office (903) 592-4433

FAX (903) 592 7830
mike@mikepattersonmediation.com
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Kris Donley, Executive Director

Travis County Dispute Resolution
Center

5407 IH 35, Suite 410

Austin, Texas 78723

Office (512) 371-0033
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Regina Giovannini
1431 Wirt, Suite 155
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Office (713) 826-6539
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giovannini@wt.net

Lynne M. Gomez
4521 Birch Street
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Reed Leverton

W. Reed Leverton, P.C.

300 East Main Drive, Suite 1240
El Paso, Texas 79901

Office (915) 533-2377
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reedleverton@hotmail.com
www.reedleverton.com

Jay C. Zeleskey

Zeleskey Mediations
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Office (214) 706-9080

FAX (214) 706-9082
Jay@zeleskeymediations.com
www.reedleverton.com
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Joe L. Cope

Center for Conflict Resolution
Abilene Christian University
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Abilene, Texas 79699-8070
Office (325) 674-2015
copej@acu.edu

Hon. Camile G. DuBose
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100 N. Getty, Room 305
Uvalde, Texas 78801
Office (830) 278-3533
FAX (830) 278-3017
camile@uvaldecounty.com

Alvin Zimmerman

Zimmerman, Axelrad, Meyer, Stern &
Wise

3040 Post Oak Blvd., Suite 1300
Houston, Texas 77056-6511

Office (713) 552-1234

FAX (713) 963-0859
azimmer@zimmerlaw.com
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