
 

 

 

Colleagues, 

 

Get ready for a fun 

and content filled 

year. We hope you 

will take an active 

role in the future of 

Texas ADR. 

 

As Chair Ronnie 

Hornberger reported in the last issue, he or-

ganized the first retreat for current and in-

coming Section Council members. It started 

with team-building exercises and quickly 

moved into a broad discussion of what the 

Section is and should be doing, how it deliv-

ers benefits to its members, and how it im-

proves ADR for both users and neutrals. 

 

We left with ambitious plans. Some will bear 

fruit quickly and we’ll do spade work so oth-

ers can bloom over time. What we really 

need is your help. This is one of the oldest 

and largest groups of ADR practitioners and 

users in the country. If ADR wasn’t born in 

Texas, it got here as soon as it could. Justice 

Frank Evans hand wrote the Texas ADR 

statute on a bench in the Capitol and our Sec-

tion’s highest award is named in his perpetu-

al honor. 

 

 

The Evans Award Recipients – Wendy 

Trachte-Huber and Steve Huber 

The Evans Award recipients have all ad-

vanced practice immeasurably and this 

year’s recipients are no exception. Wendy 

Trachte-Huber was one of the formative 

forces and early chairs of this Section. She is 

a nationally acclaimed neutral, educator, co-

editor of our newsletter, and newly ordained 

Episcopalian priest.  

 

Steve Huber is a renowned educator, bril-

liant writer, and candid board advisor. He 

recently retired from the University of Hou-

ston Law Center. As Wendy shifts her peace-

making to her parish flock and Steve retires 

from U of H, they are rightly ending a won-

derful five-year run as editors of Alternative 

Resolutions. 

 

Fortunately, we’ve found someone to fill the 

Hubers’ large shoes. Tasha Willis is the 

ADR Director and Mediation Clinic Profes-

sor at the University of Houston. In addition 

to being a thought-leader in ADR, she is a 

gifted writer and editor who knows how to 

manage projects and programs. Tasha had 

agreed to join the Section Council earlier and 

we’re delighted that she’s taken on this im-

portant project. 

 

Alternative Resolutions has been in ascend-

ency for some time, and prior issues recently 

became even more searchable and more 

widely available through HeinOnline, the 

largest image-based research database. 

Thanks to former chair Alvin Zimmerman 

for making this happen. 

 

I hope you will help us show off Texas ADR 

by contributing an article (or authorizing 

reprint of an existing article) to Alternative 
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Past Chairs Remain Active 

 

In addition to the Evans Award recipients, many of the lead-

ing lights in Texas ADR have chaired this Section. The list is 

available on the back of this newsletter and at TexasADR.org. 

It is customary for the most recent chairs to advise the current 

chair and I’m comforted that Ronnie Hornberger, Alvin Zim-

merman, and Joey Cope will be an email or phone call away. 

They have set us up to execute on some ambitious plans, and 

they will no doubt help and push us to complete them.  

 

Since the bench strength goes beyond the last few chairs, we 

invited all of the past chairs to join us at the State Bar and 

ADR Section Annual Meetings last week and were delighted 

that several of them were able to attend. We brought them up 

to speed on what we are trying to do and enlisted their help in 

getting the job done. 

 

 

New Leadership Up to the Challenge 

 

 

The nominating committee proposed and the Section elected 

a strong slate at the Annual Meeting. Justice Linda Thomas 

(Ret.) of Dallas will follow me as Section Chair. Justice 

Thomas is a brilliant jurist who is now a JAMS neutral. She 

has been very involved with our upcoming ADR Handbook 

and has most recently served as Section Treasurer. Linda is 

wise, connected, and a lot of fun to be around. She’ll serve us 

very well as the Legislature reconvenes in January and in 

planning for next year.  

 

Erich Birch of Austin will assume her role as Treasurer. Erich 

in an engineer and maintains a vibrant practice focusing on 

technical disputes. He is past president of the Texas Associa-

tion of Mediators.  

 

Lonnie Schooler of Houston will serve as Section Secretary. 

Lonnie is a preeminent labor and employment practitioner 

and neutral who is widely published. Lonnie too will make a 

great addition. 

 

Some energetic new blood will also be joining the Council. 

The nominating committee had the unenviable task of picking 

a slate from an unusually rich pool of nominees. Fortunately,  

many more members were interested in joining the Council 

than our By-Laws permit. But we will appoint everyone who 

is interested to committees in the hopes that they will remain 

interested and join future councils.  

 

The incoming class for this year is Trey Bergman of Houston, 

John DeGroote of Dallas, Kyle Lewis of Dumas, and Tasha 

Willis of the University of Houston Law Center. They will 

each be taking active leadership roles in their first year. 

Please Help Us Advance Texas ADR 

 

We need your help too! We are reimaging what the Section 

can do to benefit its members and the resources it can provide 

to our users. These are exciting times for ADR. Mediation is 

the preferred method of resolving conflict in survey after sur-

vey and arbitration is very widely used. Because their use has 

exploded, both are susceptible to growing pains. We know 

that adaptation is the key to advancement. 

 

So we will continue to highlight new and innovative uses for 

neutral skills. We will also continue to make our Section a go-

to resource for users of ADR services. Through CLE offer-

ings and other programs, newsletter articles and the new ADR 

Handbook, we will constantly try to offer skills-based help to 

neutrals. The reimagined Section website  app TexasADR.org 

has organized resources and rules so busy users of ADR ser-

vices have a one-stop-shop when involved in ADR.  

 

We have lots to do this year. Please help us help you and your 

users by joining a working committee, contributing an article 

to the newsletter or a resource link for the website, and giving 

us ideas as to how we can further enhance Section member-

ship for you and the users you serve. Please contact me or one 

of our committee chairs so we can get you involved this year. 

 

 

Membership and Marketing Committee – recruits and re-

tains members through communications (emails and phone 

calls), including welcome letters and invitations to participate 

in events and committees; identifies unmet member expecta-

tions; and receives feedback from members. 

 

 

Outreach and Legislative Committee – establishes relation-

ships with other sections of the Bar and other relevant organi-

zations that the Council deems beneficial to the section; dur-

ing Texas legislative sessions, monitors bills affecting dispute 

resolution processes outside the courtroom that involve a third 

party neutral, especially mediation and arbitration (the moni-

toring may be done in cooperation with other organizations); 
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determines issues that the Section may wish to propose for 

the State Bar legislative agenda. 

 

Purpose and Strategy Committee – responsible for by-laws 

and book publishing; long-range planning 

 

 

Communication Committee – overseas the Section news-

letter, website, and other communication strategies. 

 

 Alternative Resolutions  

 

 Sub-Committee on Rule 

Sub-Committee on Cases 

 

Sub-Committee on Forms 

 

Sub-Committee on Clauses 

 

 

Sub-Committee on Academic Resources 

 

Sub-Committee on Blog and Other Resources 

 

Sub-Committee on Public Calendar 

 

 

CLE Program Committee – plans, proposes topics and 

speakers for Council approval, coordinates with the State 

Bar, and leads the section’s stand-alone CLE program. 

 

 Sub-Committee on Arbitration Roundtables 

 

 Sub-Committee on ABA Mediation and Advoca

 cy Skills Institute in San Antonio 

 

 

Annual Meeting Committee – the section holds its annual 

meeting at the same time and place as the State Bar’s annual 

meeting. This committee coordinates activities for the annual 

meeting. In particular, the committee plans and leads the 

CLE portion of the annual meeting. The Chair-elect of the 

section serves as Chair of the annual meeting committee. 

 

 

International DR Committee – provides information and 

proposes training relevant to neutrals and advocates who seek 

to more effectively assist parties or represent clients when the 

matter has an international component. 

Cross-Border Mediation Project 

Nominating Committee – recruits candidates to serve on the 

Council and as officers of the Council. 
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Dear ADR Section Members: 

 

We have been honored to serve as the co-editors of 

Alternative Resolutions for the last five plus years. 

The work has been personally satisfying and intel-

lectually stimulating.  It has allowed us to remain 

current in this wonderful field and to stay in touch 

with many we hold dear.  

 

As Ecclesiastes reminds us: “To every thing there is 

a season, and a time to every purpose under the 

heaven.” Our season for serving in this leadership 

role is past and it is time for us to seek new avenues 

for work and intellectual stimulation. We will con-

tinue to be contributors to the newsletter as invited 

and hope that you, our dear friends, will continue to 

stay in touch. 

 

We were deeply honored to have been selected as 

the 2014 recipients of the Evans Award. It was so 

special to have Judge Evans there to present the 

award in his name. The state of Texas has been at the 

forefront of Alternative Dispute Resolution because 

of the forward thinking of people like Frank Evans. 

It is a wonderful way to complete our time as co-

editors. 

 

As we mentioned at the ADR Meeting, this field is 

filled with people who have chosen it as a second or 

third act in their successful careers as litigators or 

judges. Stephen enjoyed a successful career as a 

banking law expert and we all converted him to the 

ADR expert he is today as a second act. Wendy has  

 

decided her third act would be to serve her faith 

community as an Episcopal Priest. She serves as rec-

tor of St. John's In Marlin, TX. So consider your 

next act. We look forward to seeing you.  

 

 

 

Know that our work was made easier because of the 

assistance from the membership in contributing arti-

cles, and our gifted Robyn Pietsch in formatting Al-

ternative Resolutions so beautifully. We give special 

thanks to Alvin Zimmerman for his support and 

mentoring for many years. This is a collaborative 

effort and where we have succeeded, you are each to 

be commended; where less so, all responsibility rests 

with your authors.  

 

We owe a special debt of gratitude to three regular 

contributors, who started writing for Alternative 

Resolutions before we became the editors.  They are 

(with topics): 

 

 Suzanne Duvall, Ethical Puzzlers 

 

 Kay Elkins Elliott, From The Edge 

 

 Mary Thompson, From the Web  

 

The new Chair of the ADR Section, Don Philbin, 

contributed  numerous articles, on a wide variety of 

dispute resolution topics.  

 

The new editor of Alternative Resolutions is Tasha 

L. Willis, who is the ADR Director and Mediation 

Clinic Professor at the University of Houston Law 

Center.  She can be contacted at: 

 

TLWillis@central.uh.edu 

FROM THE EDITORS 
 

Steve & Wendy Huber 
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**************************************** 

 

As an attorney with an exclusive area of practice represent-

ing debtor-defendants (credit cards cases, student loans and 

the like), you have an extensive practice in the Justice 

Courts in your county. Many of your cases involve suits filed 

by third-party debt buyers. One of your primary defenses in 

such cases in the lack of admissible evidence to support the 

claim sued upon. Therefore, it is essential that you be able to 

demand production of the credit-plaintiff's business records 

in order to prove your clients' cases. 

 

Many Justices of the Peace have recently taken the position 

that there are no rules of discovery in J.P. Court and that 

the Rules of Evidence do not apply, thereby making it im-

possible to defend your clients. In one particular court, your 

attempts to obtain discovery for your clients in pre-trial mo-

tions and in hearings thereon, you have managed to raise 

the ire of the non-attorney Justice of the Peace. In a pique 

of frustration, he has ordered that all of your cases in his 

court (and they are numerous) go to mediation and has ap-

pointed himself to serve as the mediator. What do you do? 

What are the ethical issues presented in this situation? 

 
 

**************************************** 

 

 

John DeGroote, (Dallas) 

 

The long and the short of this one is that the program the Jus-

tice of the Peace envisions won't work for a number of rea-

sons. The Texas Supreme Court has approved Ethical Guide-

lines for Mediators, which have been adopted or endorsed by 

various organizations around the State and which state in part: 

 

No Judicial Action Taken. A person serving as a mediator 

generally should not subsequently serve as judge, master,  

 

 

guardian ad litem, or in any other judicial or quasi-judicial 

capacity in matters that are the subject of the mediation. 

 

Comment. It is generally inappropriate for a mediator to 

serve in a judicial or quasi-judicial capacity in a matter in 

which the mediator has had communications with one or 

more parties without all other parties present. For example, an 

attorney-mediator who has served as a mediator in a pending 

litigation should not subsequently serve in the same case as a 

special master, guardian ad litem, or in any other judicial or 

quasi-judicial capacity with binding decision-making authori-

ty. 

 

While these guidelines are “aspirational,” they no doubt pro-

hibit what the Justice of the Peace has proposed to do. 

 

The above responds to the question, “What are the ethical 

issues presented in this situation?”, but it does not respond to 

the question, “What do you do?” Counsel will have to be in 

situ to answer this question responsibly, and his or her re-

sponses could include a discussion with the JP in open court, 

an explanatory letter, filed objections in each case, a resort to 

the “peer pressure and public opinion” the Texas Supreme 

Court suggested in in compliance with the guidelines, or more 

formal litigated and appellate opinions. 

 

 

Gene Roberts, (Huntsville) 

 

First, I generally work hard to make sure that I don't “raise the 

ire” of anyone who can control my destiny of that of my cli-

ents. Generally speaking, this is not a good way to practice 

law or life. I've seen instances where attorneys have gone toe-

to-toe with judges and it almost never works out well for the 

attorney, or the attorney's client. 

 

ETHICAL PUZZLER 

 

By Suzanne M. Duvall* 
 

 
This column addresses hypothetical problems that media-
tors may face.  If you would like to propose an ethical 
puzzler for future issues, please send it to Suzanne M. 
Duvall, 4080 Stanford Avenue, Dallas, Texas 75225, or 
fax it to214-368-7528. 
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Second, if a state judge appointed himself mediator in a case, 

I would respectfully bring to the judge’s attention that such an 

action could be viewed as a violation of the Code of Judicial 

Conduct. 

 

The Code of Judicial Conduct’s preamble describes the judge 

as “an arbiter of facts and the law for the resolution of dis-

putes and a highly visible symbol of government under the 

rule of law.” A mediator isn’t an arbitrator of facts or law, and 

this judge has, unfortunately, blurred the important distinction 

between mediator and judicial authority. 

 

Canon 4F of the Code specifically deals with the puzzler’s 

issue: “Service as Arbitrator or Mediator. An active full-time 

judges shall not act as an arbitrator or mediator for compensa-

tion outside the judicial system, but a judge may encourage 

settlement in the performance of official duties.” One could 

suggest that this doesn’t apply in this case because the judge 

isn’t seeking compensation outside of the judicial — that is, 

the judge is presumably not receiving a fee for mediating the 

cases on the court’s docket.  However, we need to read on. 

 

Canon 6C states that the Code of Judicial Conduct applies to 

“a justice of the peace” with several exceptions. One of the 

exemptions is that the judge “is not required to comply…with 

Canon 4F, unless the court on which the judge serves may 

have jurisdiction of the matter or parties involved in the arbi-

tration or mediation.”  

 

Canon 6C, read in conjunction with 4F, suggests that a judge 

can act as mediator, so long as: 

 

(1)  the judge isn’t receiving compensation for the services; 

and  

 

(2) the cases aren’t on the judges docket (in other words, the 

judge could mediate cases on another judges docket). 

 

I would also point to the definition of mediation in the Ethical 

Guidelines for Mediators, adopted by the Texas Supreme 

Court. The Guidelines state that “a mediator should not ren-

der a decision on the issues in the dispute.” The judge ought 

not to render a decision during the mediation – otherwise it’s 

not a mediation. If, however, the mediation wasn’t successful, 

the judge would render a decision on the disputed issues at 

trial. 

 

Further, Guideline 12 provides that “A person serving as a 

mediator generally should not subsequently serve as a judge, 

master, guardian ad litem, or in another judicial or quasi-

judicial capacity in matters that are the subject of the media-

tion.” In the official comments, the Texas Supreme confirms 

that: 

 

 It is generally inappropriate for a mediator to serve in 

 a judicial or quasi-judicial capacity in a matter in 

 which the mediator has had communications with 

 one or more of the parties without all of the other 

 parties present. For example, an attorney-mediator 

 who has served as a mediator in a pending litigation 

 should not subsequently serve in the same case as a 

 special master, guardian-ad-litem, or in any other 

 judicial or quasi-judicial capacity with binding deci

 sion-making authority. 

 

There is an exception to this rule: if there is an impasse at 

mediation and all parties agree, the mediator may serve as 

arbitrator or third-party neutral in other alternative dispute 

proceeding(s)” so long as the mediator believes “nothing 

learned in private conferences with any party to the media-

tion” will bias or unfairly influence the mediator while acting 

in that subsequent capacity.  

 

The comment limits the role of mediator to decision maker in 

other alternative dispute proceedings. As far as I can tell, a 

trial isn’t an “alternative dispute proceeding.” Tom Noble of 

Dallas has blogged about this issue in the case of family-law 

mediated settlement agreements, where, after drafting the 

negotiated parts of a MSA, boilerplate language is included 

that the parties will bring any dispute about drafting issues to 

the mediator, who will then act as arbitrator over those dis-

putes. You can find his blog post at: http://

www.tnoblelaw.com/mediator-ethics-who-cares/. 

 

I would gently explain to this judge that while the intention to 

serve as mediator in noble, and the judge may be able to me-

diate matters where there is no jurisdiction over the matter or 

the parties, in this case the judge does and ought to reconsider 

the decision to act as mediator. The judge runs the risk of not 

only implicating the Supreme Court’s Ethical Guidelines for 

Mediators but the Code of Judicial Conduct as well. 

 

As a practical matter, if the judge chooses to act as mediator 

and judge, the judge runs the risk of increasing the court’s 

workload because disgruntled litigants would surely suggest 

that the judge used something learned in the mediation as part 

of the reasoning behind a subsequent decision, resulting in 

motions to recuse, motions for new trial, and appeals. 
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 Given all of the downsides, and the very little upside to the 

judge’s plan, I would respectfully request that the judge re-

consider the decision to appoint himself as mediator in these 

cases and, instead, he can refer these cases to private media-

tors for a local dispute resolution center. I would also apolo-

gize to the judge for the acts that escalated the matter to this 

level. 

 

 

Amie Rodnick, (Austin) 

 

Naturally, this example is chock full of ethical violations. 

Some of the most obvious are: 

 

TRE Rule 101 (b) governs claims in all courts in Texas, ex-

cept small claims courts, which have been abolished effective 

8-31-13; now small claims proceedings must be conducted by 

justice courts. So the JP is required to apply the Rules of Evi-

dence. The 4th Amendment – no deprivation of property with-

out due process – would also apply here. So it would seem the 

violation rises to a constitutional right if someone can buy a 

“debt” and obtain a judgment with little or no evidence of 

proper assignment. Two legal and ethical violations here. 

 

154.001(1) defines a court as including a justice court. The JP 

is clearly required to follow the CPRC here. 

 

A court cannot force litigants to peaceably resolve or negoti-

ate their differences. Hansen v. Sullivan 886 SW2nd 467, 469 

(Tex. App. - Houston [1st Dist.] 1994, orig. proceeding); 

Decker v. Lindsay, 824 SW2nd 251 (Tex. App. - Houston [1st 

Dist.] 1992, orig. proceeding). A court can refer a matter to 

ADR, however. That doesn't mean himself if he is the judge. 

 

154.021 – a court may refer on its own motion a pending dis-

pute for ADR which can include a non- judicial and informal-

ly conducted forum. Clearly this forum is judicial, which is 

not allowed under the CPRC. Using a judicial forum is an 

ethical violation.   

 

154.023 a mediator may not impose his own judgment on the 

issues for that of the parties – if the judge is wearing both 

hats, he's doing just that if the case doesn't settle. Ethical vio-

lations – he's imposing his judgment if he's mediator and then 

hears the case. 

 

154.051 court may appoint an impartial third party to facili-

tate; not himself. Violation – he did not appoint an impartial 

third party to mediate. 

 

154.052 – requirements for completion of 40 hours training + 

24 in family law. May waive only if has particular legal train-

ing or experience. It appears our judge has no training and is 

not an attorney. 

 

154.053(a) – facilitator may not compel or coerce parties into 

reaching an agreement – if he's also the judge, that's sure coer-

cion. 

 

154.053 (b)(c) Mediation is confidential and may not be dis-

closed in court, plus Sec. 1554.073 says that too. So he's al-

ready heard confidential information and isn't going to re-

member that when he hears the case? Violation – breach of 

confidentiality. 

 

I count another seven violations under the CRPC, for a total 

of nine. 

 

CPRC 154.022 – any party may file an objection within 10 

days to referral to mediatioon. That should be the first step of 

our hapless attorney – file a written objection. Next would be 

mandamus if denied, and then third, the Judicial Conduct 

Commission. The JP needs to lose his job for a number of 

reasons.  

 

 

Justice Linda Thomas (Ret.), Dallas 

 

There are so many ethical issues, it is difficult to know where 

to start; unfortunately, none of them appear to bring immedi-

ate relief. 

 

Would file a motion to recuse the justice-of-the-peace alleg-

ing that the judge's actions demonstrate the judge's impartiali-

ty might reasonably be questioned. 

 

I would also file a complaint with the Commission for Judi-

cial Conduct asserting that the judge has violated the Judicial 

Canons. Specifically, he has: engaged in conduct that fails to 

uphold the integrity of the judiciary; performed his duties in 

such a way that demonstrates his partiality; and he has ap-

pointed himself as a mediator on a case that he will be decid-

ing. 

 

And, of course, assuming that this case is not going to have a 

happy ending, there will be an appeal from the decision ren-

dered by the JP court.  

 

Unfortunately, the judge is not an attorney; therefore, we do 

not have the ability to use disciplinary rules of the SBOT. 
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And, the judge has violated the ethical guidelines for media-

tors. Although the ethical guidelines are aspirational, the vio-

lations in this case are so serious that the courts will likely 

have to step in and enforce the rules. First, there is nothing in 

the facts to indicate that the judge is qualified to act as a me-

diator through education, experience, or training. 

 

Mediation is designed to be a process in which a “neutral” 

encourages and facilitates a conversation about to resolve a 

conflict, in this scenario, a pending lawsuit. The judge has 

appointed himself as mediator in a “pique of frustration,” 

which brings into question his impartiality. Inasmuch as the 

mediator has already determined what is and is not relevant 

information in this dispute, this is not a balanced situation. A 

mediator should encourage the exchange of information so 

that the parties can make an informed decision. Here, through 

the judicial rulings, the same individual is barring one side 

from obtaining the information necessary to prepare a defense 

and/or be in a position to consider benefits, risks and availa-

ble alternatives. 

 
 

 

 

A person serving as a mediator should not 

subsequently serve as judge in the matter 

that is subject to the mediation. This is a 

major problem in this case because the 

judge will be engaging in ex parte commu-

nications during the course of the media-

tion. Even though it is possible for persons 

to agree to have a mediator serve as an arbitrator, this requires 

an agreement of the parties, which is not the case here. 

 

**************************************** 

 

Comment: 

 

WOW ! It seems that regardless of the length, breadth, and 

depth of your experience, you can always be presented with 

facts and circumstances you would never have dreamed pos-

sible – and from a judge, no less. You can’t (and I didn’t) 

make things up, but our respondents have provided us with 

some excellent suggestions, just in case you find yourself in a 

position where this particular bolt of lightening (or one simi-

lar to this) strikes for a second time. 
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This article is an homage to Don Philbin, and in particular to 

his excellent article, The Value of Economic Analysis in Medi-

ation. See the April, 2014 issue of Alternative Resolutions. 

For many years, I have used a cost-benefit analysis in my me-

diations. However, nothing I have used is as clean, clear and 

compelling as the Philbin Decision Tree approach.  Your au-

thor was the mediator in the dispute described below. Some 

of the facts are altered, and of course the names of 

the parties have been redacted. 

 

 

 

1. Background Information 

 

The subject matter of this mediation was a dispute that grew 

out of a real estate transaction that was memorialized (albeit 

incompletely) in a written contract. The parties were the own-

er-developer of a subdivision (hereinafter, “Developer”) and a 

home builder (hereinafter, “Builder”) who had agreed to pur-

chase identified subdivision lots.  

 

Builder planned to build houses on the acquired lots.  Indeed, 

contract between Developer and Builder expressly precluded 

other uses. The construction process required bank financing, 

which in turn required clear title to the property. The loans 

would be repaid by Builder from the proceeds of the sale of 

the completed homes. 

 

Both Developer and Builder were experienced construction 

industry professionals, who had previously worked together 

on similar residential housing projects. [In Uniform Commer-

cial Code terminology, they were both merchants who knew 

area trade usage, and had a prior course of dealing.]  The story 

so far is of a standard transaction-type, and the contract con-

sisted largely of form provisions. Only at this point do we get 

to the problem that led to the mediation. 

 

The stated contract price for the building lots was $60,000.  

The actual sale price, according to Developer, was really 

$100,000. At the time of closing, Builder had only $60,000 in 

cash; he expected to obtain the remaining $40,000 from the 

imminent sale of a different project.  In effect, Developer 

agreed to make what he expected to be a short term loan to 

Builder.  However, if the true situation was apparent from the 

face of the contract, no financial institution would make a 

construction financing loan (or only make one at a significant-

ly higher rate of interest).  

Developer sought payment of the $40,000 still owed by 

Builder. Builder denied any obligation, as he had already paid 

the $60,000 specified in the written contract.  Negotiation 

between the parties failed to resolve the matter, whereupon 

Developer brought suit for $40,000 plus attorney’s fees.  At 

this point mediation ensued, with your author the appointed 

mediator. 

 

 

 

2. The Mediation 

 

Both parties were represented by counsel at the mediation. 

After the opening statements, the Builder (through counsel) 

spent the first two hours insisting that Builder had zero expo-

sure in defending Developer’s claim because of the Statue of 

Frauds and the Parole Evidence Rule. Builder demanded that 

the price of settlement was for Developer to drop and the suit 

and to pay $1,000 for Builder’s attorney’s fees. 

 

During early discussions some settlement value was generat-

ed when the parties agreed that the legal costs associated with 

litigation would be about $25,000 on each side. Counsel also 

agreed that the prevailing party would succeed in recovering 

its attorney’s fees. 

 

At that point, I decided to promote settlement by making use 

of the Philbin Decision Tree model. My biggest hurdle was to 

get the Builder’s attorney to agree that Builder did not have a 

100% guarantee of success. After a while, Builder was will-

ing to lower his odds of success to 80%. 

 

From that point, it was fairly easy to get Builder to agree to 

the following numbers:   

 

 

ECONOMIC ANALYSIS 

OF A MEDIATION 
 

Michael P. O’Reilly* 
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Builder’s anticipated attorney’s fees would be $15,000. 

 

Developer’s anticipated attorney’s fees would be 

$15,000. 

 

If Developer prevailed, Builder would recover $0 attor-

ney’s fees.  

 

If Developer prevailed, Builder would lose $40,000 

(the contract claim), and almost certainly (90% chance) 

$15,000 more (attorney’s fees). 

 

Builder’s claimed likelihood of winning was 80% 

 

Builder put Developer’s chance of prevailing at 20%. 

 

Builder put Developer’s chance of prevailing and col-

lecting attorney’s fees at 10%. 

 

 

 

Plugging in these numbers, the Builder’s Decision Tree yield-

ed the following numbers: 

 

Risk of No Recovery: $40,000 x 20% = $8,000 

 

Risk of Recovery but No Attorney’s Fees: $15,000 x 

10% = $1,500.  

 

Expected Risk of Loss (Net Value) = $9,500. 

 

Less than 90 minutes later, the case settled with Build-

er paying Developer $9,500. 

 

3. A Variant on the Developer-Builder Case  

 

The mediation just described did not involve the Lender that 

provided the construction financing.  The standard loan docu-

ments for such financing would include a representation by 

Builder that all information provided to Lender was complete 

and accurate.  [This loan will be repaid from the proceeds of 

the sale to the purchaser of the home, who will usually bor-

row the funds to pay Builder and give the mortgage lender a 

security interest in the property.]  

 

Let us assume, arguendo, that the Developer’s story was ac-

curate: the real purchase price really was $100,000; Builder 

lacked the funds to make full payment (but expected to make 

good the $40,000 shortfall shortly); and Developer agreed to 

state the sale price to be $60,000 as an accommodation to 

Builder.  On the basis of a representation of clear and unen-

cumbered title, Lender provided construction financing to 

Builder. Subsequently, Builder was unable to repay Lender in 

full (and the security interest in the property was insufficient 

to cover Lender’s loss). 

 

At this juncture, Lender files suit against Builder, and also 

Developer.  Lender’s claim against Builder is for fraud 

(intentional misrepresentation), while that against Developer 

is for joining in the misrepresentation by signing the docu-

ments that the sale price was $60,000 rather than $100,000.  

Now the legal situation is quite different because the Statute 

of Frauds applies only to the claims of the parties to a con-

tract.  The Statute is inapplicable to claims by third parties, 

else parties not subject to the main contract could be defraud-

ed – as these facts nicely demonstrate.  
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GRANDPARENT 

VISITATION & MEDIATION 

Stephen* & Wendy Huber** 

 

I.  INTRODUCTION  

 
 

This article grows out of an actual court-ordered grandparent 

visitation case, which included an ADR  process that was ei-

ther mediation or a close relative thereof. K.L. v. E.H., 2014 

WL 1383246, --- N.E.3d --- (Ind.App. 2014).  Nothing in the 

discussion that follows is inconsistent with the facts or the 

outcome in K.L. v. E.H. (hereinafter, the Indiana story). How-

ever, your authors have added background information, and 

made some educated (but not necessarily accurate) guesses 

about party motives that do not appear in the Indiana Court of 

Appeals decision.  Neither of us claim to be experts on family 

law in general, or grandparent visitation in particular. 
 

No single situation is typical of grandparent visitation dis-

putes, but this one does demonstrate the problems, both per-

sonal and legal, that can arise. As Leo Tolstoy famously pro-

nounced, in the opening sentence of ANNA KARENINA 

(1878), “All happy families are alike; each unhappy family is 

unhappy in its own way.” Families that engage in litigation 

regarding grandparent visitation surely qualify as unhappy 

families. Not only is there parental opposition to such visita-

tion, in many (perhaps most) instances there is only one par-

ent in the picture. 
 

Before turning to the Indiana story, it will be helpful to pro-

vide some background about the law relating to court-ordered 

grandparent visitation.  Family law is state law, so the relevant 

legal standards will vary somewhat among the states.  Every 

American state has adopted a grandparent visitation statute, 

and the United States Supreme Court has addressed constitu-

tional aspects of grandparent visitation, so the applicable law 

is materially similar. Specific attention is given to the law of 

two states: Indiana, where the matter under consideration took 

place; and Texas, since most of the readers of Alternative 

Resolutions are particularly interested in Texas law and prac-

tice.  The Troxel decision by the U.S. Supreme Court is based 

on earlier  Michigan legislation that is now outdated. 
 

 

 

 

 

 

 

 

II. THE LAW OF COURT-ORDERED  

 GRANDPARENT VISITATION 

 
 

A. The Common Law 

 

The common law did not recognize any right of visitation by 

grandparents, or by anyone else. The nature and extent of vis-

itation by grandparents (and others), was determined by the 

parent(s), and that was the end of the matter.  

 

As ever with state common law, one could find the occasional 

exception.  In “special circumstances”– notably a prior rela-

tionship with grandparent, followed by death of a parent or 

separation/divorce of the parents – courts sometimes used 

their equitable power to order visitation.  Even if a court 

would contemplate the exercise of inherent equitable authori-

ty to issue a visitation order, the burden of proof was on the 

party seeking visitation.  

 

 

B. Grandparent Visitation Legislation (post-1960) 

 

Given the common law view throughout America that court-

ordered grandparent visitation was an oxymoron, the only 

solution for advocates of such visitation rights was to per-

suade individual state legislatures to enact statutes that altered 

the common law. Fifty years ago, such a significant change in 

the status quo seemed to be, at best, a quixotic endeavor.  

However, the tide was about to turn in dramatic fashion. 
 

The earliest grandparent visitation statutes were enacted in the 

mid-1960s.  The initial focus was on situations where the par-

ent sought to end grandparent-child interaction during times 

of family crisis. As a matter of legislative strategy, this was 

the easiest place to begin, because the proposal was readily 

couched in terms of the best interests of the child by avoiding 

the emotional harm of an abrupt termination of prior visita-

tion.  
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Later state legislation usually expanded the scope of grand-

parent visitation rights. By 1993, every single state had enact-

ed a grandparent visitation statute. 

Legal professionals might expect that the vehicle for grand-

parent legislation would be a model statute, produced under 

the auspices of a prestigious organization such as the Ameri-

can Law Institute or the National Conference of Commission-

ers on Uniform State laws.  This did not occur, so there was 

considerable variation among the enacted statutes. These have 

been classified as “special circumstances” or “open-ended” 

statutes, with the later enacted ones more often being of the 

open-ended (and more receptive to grandparent visitation) 

variety. 

 

 The two most important substantive issues have been visita-

tion of children of intact families, and whether any visitation 

rights survive an adoption of the child. Rules regarding evi-

dentiary matters and burdens of proof also are important, but 

these topics often were left to the courts. 

 

How did this dramatic and rapid change in the legal landscape 

occur?  Only a summary answer can be offered here. For fur-

ther discussion, see Cynthia L. Greene, Grandparents; Visita-

tion Rights: Is the Tide Turning?, 12 J. Am. Acad. Matrim. 

Law. 51 (1994); Anne Marie Jackson, The Coming of Age of 

Grandparent Visitation Rights, 43 Am. U. L. Rev. 563 (1994) 

[includes a model grandparent visitation statute].     

 

America experienced dramatic societal changes during the 

20th century, notably after the Great Depression and World 

War II.  Life expectancy grew significantly, which increased 

the number of available grandparents.  Increased societal 

wealth, combined with social security and other benefits pro-

grams, greatly benefited the elderly.  Meanwhile, the birth 

rate decreased, resulting in fewer children for grandparents to 

dote on. Increases in the rate of divorce or separation, fol-

lowed by remarriages, and increased non-marital reproduc-

tion, produced more situations where a grandparent might be 

excluded from visitation of a grandchild.  Geographic mobili-

ty increased, due to improved transportation (cars and air-

planes), which both separated extended families and eased 

travel.  Books have been written on these and related changes 

in American families, but this single paragraph will have to 

suffice for present purposes. 
 

 

Political action also played a major role in the enactment of 

grandparent visitation legislation. Statutes do not simply get 

enacted in response to changes in social circumstances; ra-

ther, an organized political effort is required. Multiple groups, 

including the American Association of Retired Persons 

(AARP), championed the interests of the elderly – who vote 

in larger numbers than young persons.  Grandparent visitation 

was a natural focal point for these groups.  
 

C.  The Initial Post-Legislation Judicial Response  
 

One cannot easily generalize about what happened in the trial 

courts of America in response to the new statutes. State trial 

court decisions are rarely reported; the  substantive and proce-

dural standards varied among the states; and grandparent vis-

itation disputes are fact-intensive disputes. Furthermore, we 

do not know to what extent the few decisions that are decided 

by appellate tribunals are typical of the general run of such 

disputes.  Cost alone suggests that grandparent visitation dis-

putes that reach an appellate court are atypical. 

 

Despite these caveats, it is clear that the power of grandpar-

ents to obtain visitation of their grandchildren, if necessary by 

court order, has increased enormously compared to the prior 

common law. Courts often treated grandparent visitation as 

being presumptively in the best interests of the child, subject 

to contrary evidence in individual cases. After all, the com-

mon law position was to the contrary, and every state in the 

Union enacted grandparent visitation legislation. 

 

Statutes do not just change rules; they also change societal 

norms. In an unknown but surely significant number of in-

stances, the mere presence of state statutes changed the bar-

gaining environment if favor of grandparents. Without any 

resort to the courts, grandparents gained visitation when they 

would not have done so previously, and the extent of agreed 

upon visitation also increased. This conclusion, while admit-

tedly speculative, is nothing more than a specific example of 

the general proposition that people bargain “in the shadow of 

the law.”  

 

Courts also favors grandparents in law suits that are settled 

prior to a judicial decision. The vast majority of civil law suits 

are settled by the parties rather than decided by a court, and 

there is no reason to think that grandparent visitation cases are 

an exception.  Indeed, your authors suspect that the rate of 

settlement of grandparent visitation cases is unusually high, 

because the courts push the parties to settle, most commonly 

via mediation.  

 

Trial judges know that they cannot make family members get 

along with one another, and that any arguably  “voluntary” 

agreement between parent and grandparent is more likely to 

work out well for all concerned than a court order. Many trial 

judges will exert considerable pressure on the parties to reach 
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a mutually acceptable accommodation. [Whether trial judges 

should behave in this manner is a topic for another day.] 

 

Financial constraints are another factor that favors grandpar-

ents over parents in visitation disputes. A web posting by 

Walters Gilbreath, a Texas law firm, puts the matter this way:   

 

A note here on money. … Being able to outspend your 

opponent in litigation is a big plus, and can often mean 

victory. Usually Grandparents are able to spend more 

money than their children can on one of these cases. In 

those situations, they can often get what they want just 

by filing and making it known that it is going to be 

very expensive litigation. 

 

 

Actually filing suit may be unnecessary; the mere suggestion 

(threat?) of this option may suffice to bring about a grandpar-

ent visitation agreement.  [Of course, grandparents also can 

“purchase” access to grandchildren by spoiling them – and 

most grandparents would “plead guilty” to the charge of 

spoiling their grandchildren.] 

 

 

C.  Grandparent Visitation: Supreme Court View 

 

During the 1990s, the United States Supreme Court denied 

petitions for certiorari sought by the losing parents in several 

grandparent visitation cases. Consistent with normal Supreme 

Court practice, no reasons were given. However, a reasonable 

surmise at the time was that the Court did not want to address 

this family law matter grounded in state statutes. All that 

changed with the Court’s decision in Troxel v. Granville, 530 

U.S. 57 (2000) [hereinafter, Troxel]. 

 

A Washington statute authorized “any person” to petition for 

visitation of a child, and instructed state trial courts to grant 

such rights when visitation was is in the best interests of the 

child.  Grandparents brought suit for visitation, after the death 

of their son, the father of the grandchild. The Supreme Court 

ruled that the visitation statute unconstitutionally infringed on 

the fundamental right of parents to rear their children. Parents 

must be assumed to act in the best interests of the child.     

 

Choices [parents make] about the upbringing of chil-

dren ... are among the associational rights ... sheltered 

by the Fourteenth Amendment against the State's un-

warranted usurpation, disregard, or disrespect. 

Absent a finding that a person is an unfit parent, parental deci-

sions are entitled to “special weight.” The Troxel decision did 

not define "special weight," but it clearly signifies quite con-

siderable deference to parental decisions. After Troxel, the 

general tenor of state law (both in legislatures and courts) has 

been considerably less favorable toward court-ordered grand-

parent visitation – but still considerably more favorable than 

under  the common law.  

 

It is striking that both the Washington Supreme Court and the 

U.S. Supreme Court referred to “parents” (plural) even 

though there was only one living parent. The Indiana case 

discussed below, and many (perhaps most) grandparent visit-

ation cases, do not involve an intact nuclear family. 
 

The Supreme Court made much of the fact that the broadly 

written Washington statute allowed any third party at any 

time to petition a state court for child visitation rights. How-

ever, this argument against the statute appears to be a make-

weight factor at best, and perhaps a red herring.  The problem 

with the statute was not that it allowed suit at any time at the 

behest of any legally interested person (here a grandparent) – 

broadly worded “open courts” statutes commonly so provide.  

Rather, the problem was that the statute failed to give “special 

weight” to the right of a competent custodial parent to deter-

mine the best interests of the child. 

 

Before moving on, it is worthwhile to consider the arguable 

strangeness of the Troxel decision, which constitutionalized 

grandparent visitation law.  Our concern is not with the result 

or the reasoning of the justices, but that the Supreme Court 

decided the case at all. Family relationships is arguably the 

quintessential examples of a matter governed by state law.   

 

Over a period of about three decades every American state 

adopted legislation that permitted grandparent visitation in 

specified (and varying) circumstances. This change from the 

common law hardly constituted a radical interference with 

parental authority. Thes statutes differed from state to state in 

significant ways. If the idea of states as laboratories for legal 

experimentation has any validity, grandparent visitation 

would seem an ideal matter for determination over time 

through the democratic process. Instead the Supreme Court 

decided to constitutionalize the matter. 

 

What would have happened if the Supreme Court had left the 

matter alone, perhaps with some statements to the effect that 

parental decision making is an important societal value that 

may be not be casually abridged?  Over time, a consensus 

might develop about how to deal with grandparent visitation  

conflicts, or major subsets thereof.   

 

And if no consensus develops on this or other topics that are 
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clearly maters of state law, so what? – that is how federalism 

works. To offer but one important example, Nebraska has 

made use of a unicameral legislature since 1934, after abol-

ishing its bicameral legislature – an approach rejected by the 

United States Constitution at the federal level and by every 

state Constitution as well.. Your authors regards the constitu-

tionalizing of grandparent visitation law as a mistake.   

 

 

D. Texas Law on Grandparent Visitation  

 

The Texas legislation regarding grandparent visitation is cod-

ified at sections 152.432 through 154.434 of the Family 

Code. [Provision is also made for custody (possession) of a 

grandchild in limited circumstances, but that topic is beyond 

the scope of this article.]   

 

A Texas court may award a grandparent "reasonable access 

to" a grandchild only if at least one biological or adoptive 

parent still has parental rights. The grandparent requesting 

access to a grandchild must be the parent of a parent who is 

dead, incarcerated, has been found by a court to be incompe-

tent or for other reason does not have "actual or court-

ordered possession of or access to the child."  Even then, the 

grandparent must: 

“overcome the presumption that a parent acts in 

the best interest of the parent's child by proving by 

a preponderance of the evidence that denial of ac-

cess to the child would significantly impair the 

child's physical health or emotional well-

being.” (Sec. 153.433(a), emphasis supplied.) 

 

In a suit for visitation, the grandparent must execute an affi-

davit that includes, along with supporting facts: “the allega-

tion that denial of access to the child by the petitioner would 

significantly impair the child's physical health or emo-

tional well-being.”  (Sec. 153.432, emphasis supplied.)  A 

court order granting access over a parent's objections must 

spell out the basis for the required findings “with specificity.”  

 

A grandparent may not request access to a grandchild if both 

biological parents are dead or have had parental rights termi-

nated. In addition, grandparents may not gain access if the 

grandchild has been adopted by other than a stepparent, or if 

both parents have executed affidavits designating another 

person or an agency as "managing conservator" of the child. 

[The Attorney General’s web page summarizes the relevant 

Texas law and policy in less technical language.] 

 

A court may order grandparent visitation, when in the best 

interest of the child, in the following circumstances: 

 

 

§ The parents divorced; 

§ The parent abused or neglected the child; 

§ The parent has been incarcerated, found incompe-

tent, or died; 

§ A court-order terminated the parent-child relation-

ship; or 

§ The child has lived with the grandparent for at least 

six months. 

 

Visitation is not authorized where the grandchild has been 

adopted by someone other than the child’s step-parent. 

 

The A-G states that “grandparents play an important role in 

their grandchildren’s life, and can develop strong bonds that 

last a lifetime.” This desirable state of affairs can and often 

does occur through agreed upon intergenerational relation-

ships, but the reality is that a competent custodial parent can 

usually prevent grandparent-grandchild visitation without 

offering an explanation.   

 
 

E. Indiana Law on Grandparent Visitation 

 

The relevant Indiana law regarding court-ordered grandpar-

ent visitation will be considered in the course of the ensuing 

discussion of the Indiana story that is the central focus of this 

article. 

III. THE INDIANA STORY: PRE-LITIGATION 
 

Due to the multiple names and initials in K.L. v. E.H,, the 

participants in this story will be referred to by their relation-

ships. The cast of characters in our drama is as follows: 

 

Mother/Wife 

Child 

Father (deceased) 

Husband (past and future) of Mother 

Grandfather 

Wife of Grandfather (not parent of Father) 

Other Grandchildren (all from prior marriages) 

Family Counselor 

 

Mother and Husband married in 2009; they legally separated 

in 2010, and then divorced. In 2011, Mother and Father be-

gan a relationship; in due course, Mother became pregnant. 

Grandfather and family welcomed Mother, and Mother visit-

ed Grandfather's house several times during the early months 

of the pregnancy. Grandmother was an important participant 
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as well, but she was not a party to the litigation because she 

has no basis for claiming grandparent visitation as Father 

was the product of a prior marriage.  
 

 

A few months prior to the birth of Child, the Father commit-

ted suicide.  Shortly thereafter, and before the birth of the 

child, Mother “moved back in” with her former spouse,  Af-

ter the birth of child, Husband and Wife/Mother remarried.  

 

This series of events was, in different ways and in varying 

degrees, traumatic for all concerned. Going forward, the pro-

spects for a happy and fulfilling relationship between Grand-

father and the Mother/Husband/Child triad appeared modest. 

One might reasonably surmise that while Husband was will-

ing to love and raise Child, he would not want Grandfather 

(and his extended family) around to remind the nuclear fami-

ly of the bad old days. Mother probably felt somewhat the 

same way, and surely recognized that contacts with Father’s 

family would open old wounds.  Indeed, continuing contact 

with Grandfather (and his extended family) was likely to 

cause some level of damage to the marital relationship. 

 

In the months between Father’s suicide and the birth of the 

baby, there was little contact between the child’s Mother and 

Grandfather.  Mother did invite the women in Grandfather’s 

family to a baby shower, and they attended.  

 

Child was born in April, 2012. There were a few visits dur-

ing the ensuing weeks between Child (accompanied by 

Mother) and Grandfather. By June, Mother declined all sub-

sequent requests (via electronic communication) for contact 

between Grandfather and Child.  Mother simply wanted to 

break contact with Grandfather and his family. 

 

IV.  THE INDIANA DISPUTE IN THE TRIAL COURT 
 

A. The Trial Court Proceeding 

 

In August, 2012 – after asking nicely for contact with Child 

– Grandfather filed suit to gain visitation of Child.   He noted 

that the Father was a Navy veteran, and therefore eligible for 

Social Security and military benefits. [There is an implicit 

norm being presented here: because Father is the source of 

government benefits to Child, Grandfather as next of kin 

should be entitled to continuing contact with Child.] 

The trial court held a hearing on the visitation question in 

January, 2013. By this time there had been no contact be-

tween Grandfather and Child for six months. After a prelimi-

nary hearing, the court stopped the trial and ordered the par-

ties to consult with a family counselor.  

B. The ADR Proceeding 

 

The court analogized the referral to a Family Counselor to 

civil mediation, and stated that anything said or done during 

counseling would be completely confidential. Specifically, 

the court told the parties that:  

 

Anything that you say during counseling would be 

completely confidential. What's discussed at media-

tion stays at mediation. Nobody can bring that media-

tor back into court to testify as to what was discussed 

during the mediation. I would not permit it, I would 

not allow it.  

 

The appellate tribunal referred to the ensuing counseling as 

mediation, at least for purposes of confidenti-

ality. The court appointed a named person as 

the Family Counselor, with Grandfather re-

sponsible for the associated costs. [Any such 

appointment should be made in consultation 

with the parties, to avoid any appearance of 

impropriety by the court.]  

 

The dispute resolution process was unsuccessful, whereupon 

the court held a hearing in May, 2013.  Family Counselor 

filed a letter with the court, but the court struck the letter at 

the behest of Grandfather. Mother sought to call Family 

Counselor as a witness, but the court denied this motion.  

 

Mother's counsel then stated that he would not ask Family 

Counselor what was said by the parties and that Family 

Counselor would have testified that Grandfather terminated 

the counseling, that progress was being made, and that she 

felt if they would have continued they could have reached a 

workable agreement. 

 
 

 

C. Visitation Decision of the Trial Court 

 

Mother testified that she lives with Husband and Child, and 

she held a full time job in which she performed in-home in-

terventions with autistic children. This left the weekend as 

the primary time for family interaction. She was stressed 

about the fact that she may have to share Child “with some-

body who she doesn't have a relationship with,” and that the 

visit with Grandfather in early 2012 was awkward, and 

Grandfather speaking very little. Mother admitted that she 

suffered from, and been treated for, anxiety and depression 

since 2009. 
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Mother described Grandfather as void of emotion, and dur-

ing prior visits it was Grandmother who mainly spearheaded 

the conversation. other expressed worry that Grandfather 

would cause something negative in her relationship with 

Child. A “big fear” was that the opportunity to tell Child 

about her biological father would be taken out of her hands. 

 

Grandfather’s wife of many years was a special education 

teacher, and she was supportive of the idea of visitation. 

Grandfather worked for the Department of Homeland Secu-

rity. Their family was close-knit, and they welcomed Mother 

when she and Father were in a relationship. In short, there 

appeared to be little if any basis for concern about visitation 

being detrimental to Child. 

 

In July 2013, after consideration of all the offered evidence 

except that related to the ADR Proceeding, the court granted 

Grandfather's petition for visitation. By this time Child was 

about 16 months old, but had not had any contact with 

Grandfather for a full year. The applicable legal standards 

were properly applied, as explicated below in the court of 

appeals opinion. Mother and Grandfather both lived in the 

same small city of Noblesville, so physical distance did not 

present a problem.  

 

 

D. The Visitation Order 

 
 

The specifics of the visitation order merit consideration be-

cause the court must instruct the parties about visitation in 

some detail.  Before entering a specific visitation order, the 

trial court asked (perhaps even implored) the parties to work 

out a visitation protocol that best suited their respective situa-

tions. The court also pointed out that this option would re-

main open after the court issued its order. The court order 

granted Grandfather visitation as follows:  

 

Four hours of visitation with Child each month, on 

the second and fourth Sundays from 1:00 p.m. to 

3:00 p.m.  

 

Visitation may be supervised by Mother for the first 

two months. 

 

In subsequent months the visitation will be unsuper-

vised. After four months, visitation will increase to 

three hours for each visit (times not specified). 

 

Grandfather may inform Child that he is her grand-

father. However, he may not tell Child that his son 

is her Father. If the child makes an inquiry about 

her biological father, the question must be deferred 

to Mother. Mother was encouraged to develop a 

plan for how and when she will advise Child about 

her Father. 

 

Mother and Grandfather should agree upon a plan 

to inform Child about the family relationships when 

the child is order (specific age not specified).  If 

they are unable to do so, they must work with a 

child counselor, with the costs shared equally.  It 

that process does not produce an agreement, the 

matter will be subject to a further court order.   

 

Assuming Grandfather’s visitation was “faithfully 

exercised,” the court anticipated a modification with 

extended visitation as the child matured. 

 

The court closed by reiterating that its order was subject to 

alteration by agreement, and that the parties were encouraged 

to communicate verbally as well as through email and tex-

ting. 
 

 
 

IV.  THE INDIANA COURT OF APPEALS  

 
 

A. The ADR Proceeding  

 

If the trial court had simply sent the parties to mediation, 

there would have been no arguable basis for an appeal of the 

trial court’s decision to exclude all information relating to the 

ADR proceeding. Mother argued that the counseling was not 

mediation, and therefore not subject to the exclusion of evi-

dence related to the counseling process. The appellate court 

unanimously ruled that the counseling proceeding qualified 

as mediation, as least for the purposes of confidentiality.  

 

Even if the counseling process qualified as mediation, and 

therefore subject to the Indiana ADR Rules, Mother argued 

that the trial court should not have refused to hear evidence 

about conduct during the counseling process.  

 

The confidentiality rules focus on liability and are 

inappropriate and damaging where a child's welfare is 

involved, and Grandfather terminated all efforts at 

compromise at a time when a trained counselor be-

lieved they were likely to bear fruit. Any public policy 

served by keeping a party's behavior in settlement 

discussions confidential must give way to the need to 
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assess behavior and temperament of an adult who 

seeks to be put in charge of a child. 

 

Mother recognized that an argument based on the general 

principle that all evidence is presumptively admissibility was 

trumped by the well established exception that evidence re-

garding conduct or statements made in compromise negotia-

tions is inadmissible in court. This led to the more sophisti-

cated argument that grandparent visitation should be treated 

as an exception to the exception, based on the importance of 

the best interests of the child. The short answer to this con-

tention was that the Indiana ADR Act (like the Texas ADR 

Act) did not so provide, and “Indiana policy strongly favors 

the confidentiality of all matters that occur during media-

tion.” Horner v. Carter, 981 N.E.2d 1210, 1211 (Ind. 2013). 

 
 

B. The Visitation Issue – Majority Opinion 

 

The Grandparent Visitation Act requires that the decree on a 

petition for grandparent visitation must set forth the court's 

findings of fact and conclusions of law.  The trial court did so 

here, so the appeals court applied the two-tiered Indiana 

standard of review.  

 

We first determine whether the evidence supports the 

findings, and then whether the findings support the 

judgment. We set aside findings of fact only if they 

are clearly erroneous, deferring to the trial court's su-

perior opportunity to judge the credibility of the wit-

nesses. In turn, a judgment is clearly erroneous when 

the findings fail to support the judgment or when the 

trial court applies the wrong legal standard to properly 

found facts.  
 

 

Indiana courts employ the usual standards for judicial review 

of trial court determinations: questions of fact are subject to 

an abuse of discretion standard, while questions of law are 

reviewed de novo. [Courts sometimes speak of mixed ques-

tions of fact and law, which approach allows appellate tribu-

nal to expand the scope of judicial review, but the Indiana 

court of appeals did not raise this possibility.] These general 

standards place considerable pressure on situations where a 

dispute is fact intensive, but the applicable legal rules tilt to-

ward a particular result. Judicial review of trial court determi-

nations ordering grandparent visitation provide a nice illus-

tration of this dilemma. The Grandparent Visitation Act re-

quires the trial court to make specific findings of fact and 

conclusions of law. Therefore, said the appeals court:   

 

The appellate court ruled that the trial court properly took 

account of the four factors required by Indiana law, including 

the U.S. Supreme Court’s Troxel decision:  

 

1.  presumption that a fit parent acts in his or her child's best 

interests;  

 

2.  “special weight” given to a fit parent's decision to deny or 

limit visitation;  

 

3.  “some weight” given to whether parent agreed to some 

visitation or none; and 

 

4.  the grandparent has established that visitation was in the 

child's best interests. 

 

The presumption that a fit parent acts in a child’s best interest 

is rebuttable, with the burden of proof being on the grandpar-

ent. Much of the evidence presented by parties here, and in 

similar disputes, consists of self-serving declarations, and a 

trial court is not required to give credence to a parent's stated 

reasons for denying or restricting grandparent visitation.  

 

We set aside findings of fact only if they are clearly 

erroneous, deferring to the trial court's superior oppor-

tunity to judge the credibility of the witnesses. In turn, 

a judgment is clearly erroneous when the findings fail 

to support the judgment or when the trial court applies 

the wrong legal standard to properly found facts.  

 

The “special weight” standard requirement does not require a 

trial court to take at face value any explanation given by a 

parent for refusing to agree to grandparent visitation.  

 

The trial court must exercise the same duties it has in 

any other matter pending before it, namely, the duties 

of weighing the evidence and judging witness credi-

bility. Accordingly, it is the trial court's prerogative to 

listen to the evidence and determine whether a 

parent's alleged justification for denying or restricting 

visitation with grandparents holds water.  

 

In this instance, the trial court concluded that the best interest 

of the child was to “know her heritage, and to be exposed to 

and enjoy the family relationships and values of her paternal 

Grandfather.” Accordingly the appeals court concluded that: 

“under the circumstances, we cannot say that the trial court 

abused its discretion in granting Grandfather's petition.” 
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C. The Dissenting Opinion 

Judge Robb concurred in the decision of the court on the me-

diation issue, but dissented with respect to the grandparent 

visitation order. The circumstances of this situation were an 

important consideration: Father was deceased, and the Moth-

er did not consent to grandparent visitation. Specifically, the 

trial court failed to give sufficient consideration to Mother’s 

concerns, and the court ordered visitation schedule did not 

meet L.L.'s best interests. 

Courts are required to give special weight to a fit parent's 

decision regarding grandparent visitation.  Here there was no 

evidence that Mother was less than a “fit” parent; neverthe-

less, the trial court gave little if any weight to Mother's con-

cerns about visitation between L.L. and Grandfather.  

 

At this juncture, L.L. was under two years old, and without 

any relationship with Grandfather since her early infancy.  

 

Two is a difficult age under the best circumstances, and 

L.L.'s visitation with a virtual stranger will likely be try-

ing enough on its own merits. To also order that visita-

tion to automatically go from being supervised by her 

mother to unsupervised after only four visits, and further 

to order the visitation to automatically increase from two 

hours twice a month to three hours twice a month after 

just sixteen visits is, in my opinion, an abuse of discre-

tion and contrary to the child's best interests, especially in 

light of Mother's reluctance to allow visitation at all.  
 

Judge Robb thought visitation should be limited to two hours 

twice a month, supervised by Mother.  Greater visitation 

might subsequently be ordered by the trial court, but only 

after a finding that unsupervised or additional visitation was 

appropriate to this particular situation. 

 
 

 

V. REFLECTIONS ON GRANDPARENT VISITA-

TION 
 

 

A. The Indiana Story  

 

Before turning to more general considerations, the reader 

who has persevered this far should consider how the state 

courts should responded to the Indiana story.  Some specific 

questions may help to focus the inquiry.   

 

1. How far should a trial court go in pushing grandpar-

ent and parent to reach an out of court settlement? 

2. How would you decide the Indiana case as a trial 

judge, and why?   

3. How would you decide the Indiana case as an ap-

pellate judge, and why? 

4. If grandparent visitation is warranted, what should 

the court order provide? 

5. If the appellate court agrees that visitation is war-

ranted, should the court also review the specifics of 

the trial court order – as Judge Robb suggested?    

 

 

B. Federal Courts and Grandparent Visitation  

 

Even where a statute comports with the Troxel requirements, 

as appears to be the case with both the Indiana and Texas 

statutes, the judicial action in a particular grandparent visita-

tion order might transgress constitutional limits.  Might the 

Indiana decision be challenged on this ground?  If not, one 

could readily imagine fact scenarios that at least arguably do 

so. Potential federal court intervention will be a one way 

street – in favor of parents and in opposition to grandparents. 

 

 
 

C. What Facts Count – And How Much? 

 

Ultimately grandparent visitation depends on the best inter-

ests of the child, a conclusion that includes a presumption 

that whatever the parent decides meets that test.  However, 

the “best interests” principle is a conclusion; the underlying 

factors are not clearly defined, let alone the weight to be giv-

en to each factor.  The discussion here is limited to factors 

that arose in the Indiana story. 

 

 

1. The death of Grandfather’s son produced economic 

benefits for Child – military and perhaps social se-

curity. 

2. Troxel distinguished between situations where the 

custodial parent refused visitation, and where the 

dispute related to the nature and extent of visitation. 

In appealing the trial court decision, Mother went to 

considerable expense to avoid visitation by Grand-

father. On the other hand, Mother apparently 

evinced flexibility in counseling, and she was will-

ing to continue the process but Grandfather refused.  

[This statement credits Mother’s version of the in-

admissible evidence,] 

3. Grandfather did not participate in the appeal.  We 

do not know why, but financial inability and con-

cern for the child are possible reasons. 
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Summer   June 15, 2015    July 15, 2015 

 

 

SEND ARTICLES TO: 
  

Prof. Tasha Willis 

University of Houston Law Center 

Houston, Texas  77204-6060  

4. Physical convenience: Mother and Grandfather 

lived in same town.  

5. Presence of other family members without legal 

right to visitation. Grandfather was the strong, silent 

type, while the family worked because of Grand-

mother.  Both courts commented positively on the 

strength of Grandfather’s family. 

6. Weaknesses in parenting by competent custodial 

parent: Mother had problems with depression that 

required treatment in the past, and continuing medi-

cation.   

7. Mother works full time, so weekend is primary time 

for family bonding.  Should this weaken the case for 

Grandfather?  Conversely, should work be held against 

Mother?   

8. Interests of Mother’s family mem-

bers: Husband opposed any continuing 

relationship with Grandfather, because it 

served as a reminder of the bad old days.  

9. Impact of Visitation of Marriage of 

Mother: Grandparent visitation would be 

a stressor on the marriage between Mother/Wife and 

Husband, which factor would be contrary 

to the best interest of the child. 

10. Age of the Child: Here child was very 

young.  

11. Period of time without visitation: 

Child had not seen Grandfather for one 
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Will Pryor's "SHORT AND HAPPY GUIDE TO 

MEDIATION” is both. You can read it in a sitting, 

and probably will. Yet, it covers the waterfront too. 

Pryor teaches the latest negotiation theory, but the 

focus is decidedly on applying it in practice. The 

book not only helps neutrals, it helps parties and 

their advocates better utilize the process to maximize 

results. Each practice pointer is backed up with a vi-

gnette too funny to have been made up. Will is bril-

liant, but delightfully folksy, and very readable. 

 

Not one to dodge tough questions, Will starts with a 

market analysis – why is mediation so popular, and 

has that popularity resulted in overuse? 

 

Having been an advocate and served on the trial 

bench, Will observes that there are tectonic reasons 

for the explosive growth of mediation. Our courts 

are increasingly irrelevant to more and more people, 

either because dockets are too crowded or legal ser-

vices too expensive. Most people and businesses 

cannot afford the time and money it takes to obtain 

access to the "justice" dispensed by our courts.  

 

Some perceive our jury trial system to be the most 

inefficient dispute resolution mechanism ever in-

vented. For many, Will writes, the jury trial repre-

sents failure, a breakdown in the way things ought to 

work. Not only do the wheels of justice turn slowly, 

and expensively, the verdicts of juries are unpredict-

able and often less than satisfying. The perception 

that a jury verdict often results in something less 

than justice is increasingly common. At times we 

appear to worship at the altar of "the right to trial by 

jury," yet most of the civilized world seems to get 

along just fine without civil juries, according to 

Pryor. We are regularly reminded that juries have 

sent innocent defendants to prison, leaving us to 

wonder about the injustices handed out by our civil 

courts. 

 

Mediation grows in such an environment. Given 

these common experiences and perceptions, it is not 

surprising that an expensive, unpredictable, and inef-

ficient judicial system has provoked the widespread 

use of a simple and efficient alternative. 

 

Will starts at the beginning by summarizing media-

tion and its transformation from village elders to a 

stylized process that often includes subject matter 

experts. Mediation, as he describes it, is informal, off

-the-record negotiation facilitated by a neutral third-

party. In simplicity is beauty. Despite attempts to 

impose qualifications and rules on mediation, it has 

done best when parties match the mediator to the 

fuss and give her wide latitude. But rules are availa-

ble, and Will summarizes those of the major institu-

tional providers. 

 

A lot of the structural support for mediation springs 

from the oft-codified "Vegas Rule" – what happens 

in mediation stays in mediation. Period! As with the 

Vegas Rule, there are exceptions – and Will teases 

many of them out in the Guide. 

 

Thankfully, Will also dives into the joint session par-

adox at some length. How do joint sessions help the 

process? Has aggressive advocacy in opening ses-

sions turned the tide against them? Even if we would 

rather control what is said in mediation – to the point 

of prerecording it on video – what do the first-time 

players lose by not having their "day in court?" Are 

we diluting the message and missing the chance to 

size-up how real people will perform under stress 

and facing uncertainty? 

 
Will doesn't just drop these questions at our doorstep 

and run off.  He methodically dissects how to pre-

pare for them in advance, and then to execute them 

in the moment.  

SHORT AND HAPPY GUIDE  

TO MEDIATION  
 

By Will Pryor 
 

Reviewed By: Don Philbin* 
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Mediation preparation is different than trial prepara-

tion. Preparation is perennially the number one com-

plaint about mediation – from both advocates and 

mediators. Yet, there are few guides to improve-

ment. Is the most effective use of an opening to tell 

the other side that they are wrong and to explain 

why? Henry C. Link is credited with observing that 

if you want to make a person your enemy, just say: 

“You are wrong.” This method works every time. 

 

Preparation may mean copying the statement of 

facts from a pleading or motion, but Will explores 

what will help the mediator help you. What is the 

backstory – and there is always a backstory. What 

are the personalities, and how have they reacted to 

different situations in the relationship or the litiga-

tion? Of course, much of this is better left unwritten 

in the client's file, so Will also advances the pre-

mediation call, and in tough cases even more pre-

game contact. I always find out more in a 20-minute 

call with each lawyer before they are in the ring, 

than I often dig out in the first hours of the media-

tion. 

 

To his credit, Will also takes on the issue of forcing 

10 pounds of potatoes into a five pound sack – try-

ing to force a complicated case into a half day medi-

ation. There are certainly simple distributive dances 

between parties who will never again cross paths 

that lend themselves to half-day mediations. But 

they shouldn't come with three-ring binders full of 

exhibits and deposition excerpts. That is either a re-

quest for a discounted fee or a recipe for impasse. 

 

If we know that it will take parties time to get used 

to the ever changing altitude, anchoring and adjust-

ing expectations, can we magically move the clock 

hands to 4:00 and expect a result at 4:30? Even if 

the repeat players might be able to make the leap, 

and it's rare that they can, can their clients make the 

leap with them? Will explains why the dance cannot 

be short-circuited – we need to watch the Kabuki 

theatre unfold. 

 

I'm fascinated by the negotiation dance, and its pre-

dictability. Will takes his readers through several 

actual examples. With his insight, participants can 

prepare a course that increases their chances of a 

deal – on favorable terms. 

 

Will is a proud member of the “mediators are not 

potted plants” school, as do I. Parties should self-

determine the process, and selecting the right media-

tor for the particular fuss is a major way to do so. 

But we do them no favors by letting the moment 

pass without challenging naturally overly optimistic 

assessments. We don't have to jeopardize our credi-

bility by telling them the answer – if we knew the 

outcome with high certainty, we should move to liti-

gation finance.  

But Will points out that we ought to ask how many 

times out of 10 or 100 a particular outcome might 

result. Better yet, ask them for the likely range of 

outcomes – a high, medium, low, and zero result. 

Whether the percentages later attached to each out-

come scenario bear any relation to reality, the exer-

cise often lights bulbs – you mean I don't get the 

best outcome every time I pull the lever? That gives 

everyone something to do while we're in the other 

room.  

 

Will also takes on another sacred cow – whether 

mediation is best done on the courthouse steps or at 

a point where costs can be averted. Planned Early 

Dispute Resolution (PEDR) is a topic of continuing 

interest. The ABA PEDR Task Force, of which I’m 

a member, recently released its User Guide for 

Planned Early Dispute Resolution. Pryor advances 

the notion of PEDR by observing that even if the 

settlement rate is lower early on, it still is a worth-

while effort. 

 

Even a 50% settlement rate would yield cost savings 

in the six or seven figure range half of the time. 

That’s preferable to a higher settlement rate after 

those transaction costs are incurred. So a 50% settle-

ment rate that averts huge litigation costs is worth 

the extra cost of the early mediation, even if half of 

the cases need to be re-mediated after incurring a 

large part of the costs through discovery. In fact, a 

settlement rate well below 10% early on would 

more than yield enough in averted cost savings to 

pay for PEDR. But we know the settlement rate ear-

ly on is much higher than that, so it should be a low 

risk, high reward proposition in all but the smallest 

cases. 

 

As for settlement rates, Will observes that physical 

participation by the decision-makersis one of the 
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biggest drivers of success. Of course, there are stat-

utes and rules dealing with "authority," but the fact 

remains that it's hard to distill a three-hour movie 

into a five minute conversation with someone who 

didn't see it and is multitasking while playing catch-

up remotely. 

 

Next to preparation, the other big complaint about 

mediators is persistence. Will again nudges neutrals 

to be less chatty and more persistent. Users love the 

tenacious mediator who never quits. Will advises 

calling 30, 60, even 90 days after impasse to close 

and regales us with stories of the mediation that 

came back to life because of such a call – both sides 

wanted to rejoin the issue but neither wanted to 

show weakness by saying so.  

Will is unabashedly pro-mediation – he loves it, and 

it shows. He is also objective enough to see warts 

when they grow. He addresses the crazy aunt in the 

attic – "too much mediation." Will observes that a 

byproduct of the amazing success of mediation is 

over-reliance. Lawyers don't meaningfully discuss 

settlement for fear of hemming themselves in at a 

later mediation.  

 

Perhaps unaided negotiation skills have even suf-

fered due to the assistive nature of mediation. It can 

also be overused as a docket control mechanism for 

busy courts. Opt-out systems have been tremendous-

ly successful because neither side has to show weak-

ness by attempting to opt-in to mediation. It's the 

default, and that increases use and settlement. But 

Will calls out judges who repeatedly order the same 

case to mediation, not once or twice, but five or six 

times in an effort to suggest that you'll never get to 

trial so you better work it out. 

 

In the end, the market renders its assessment. Medi-

ation is popular not because it is flawless, but be-

cause it is better than the alternative – the slow and 

expensive "justice" dispensed by courts and virtual-

ly immune arbitration awards. As usual, he puts it 

best: 

 

My observations about recent developments in the 

practice of mediation may sound a similar note to 

Yogi Berra observing that "No one goes to that res-

taurant anymore -- it's too crowded.  If the use of 

mediation is so flawed, then why is the practice of 

mediation expanding and its overall popularity in-

creasing? Because it works. It is a 

bit like asking, "what's so great 

about being alive given that we 

have wars, and disease, and politi-

cians? The answer is: consider the 

alternative. Mediation works, but 

[Will] thinks we can make the way 

we practice mediation better.  

 

This is an easy read provoking deep thought about 

the foundations of mediation, how to best utilize and 

perform it, how to effectively prepare for success, 

and how to execute a successful strategy in the mo-

ment. 

 

"A Short and Happy Guide to Mediation" lives up to 

its name. Stop what you're doing and curl up with a 

copy before your next mediation. You'll be glad you 

did.    

 

 

 

 

* Don Philbin is President of Picture It Settled®, 

Moneyball for negotiation. He is one of seven Texas 

mediators listed in The International Who’s Who of 

Commercial Mediation, and is listed in Texas Super 

Lawyers. He is an elected fellow of the International 

Academy of Mediators, the American Academy of 

Civil Trial Mediators, and the Texas Academy of 

Distinguished Neutrals. Picture It Settled is behav-

ioral software that has learned negotiating patterns 

from parties to thousands of litigated cases in a wide 

variety of jurisdictions and claim types. It uses that 

intelligence to make accurate predictions of where a 

negotiating round is headed in time for parties to act 

on that intelligence using the program’s planning 

tools. The planning tools allow users to fine-tune 

their target settlement and project what impact a 

particular move might have on the round before 

making it. The result is more settlements on more 

advantageous terms.  
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I.  INTRODUCTION 
 

On June 11, 2014 the Texas Supreme Court issued an Order 

(Misc. Docket No. 14-9113) signed by all nine Justices that 

will ease the requirements for foreign lawyers to be admitted 

to practice in Texas, and to provide legal advice to clients.  

The Supreme Court proposal largely tracks the recommenda-

tions of the Task Force on International Law Practice in Texas 

appointed by the Court in August, 2009. 

 

The Supreme Court proposals are open for written comment 

until August 31, 2014, whereupon the Court will consider the 

input received and then decide how to proceed. (This process 

is analogous to “notice and comment” rulemaking under the 

Administrative Procedure Act.)  Any interested person may 

submit written comments to Rules Attorney Martha Newton 

at: 

 

rulescomments@txcourts.gov.   

 

 

In view of the extensive work and wide consultation under-

taken by the Task Force, and the initial approval of its work 

product by the Supreme Court, major changes in the proposed 

rules would be a surprise. That said, we should keep in mind 

the observation of that great American philosopher, Lawrence 

P. Berra (a/k/a Yogi): “it ain’t over ‘til it’s over.” The new 

rules may go into effect as early as October 1, 2014. 

 

Texas is not alone in becoming more receptive to legal work 

by foreign attorneys. New York has long taken the lead in this 

area, and the new Texas rules largely follow the New York 

approach.  Several other states, notably California and Flori-

da, have already moved in this direction. The ABA amended 

its influential Model Rules of Professional Conduct in early 

2013 to authorize limited practice by foreign lawyers. 

 

The remainder of this article examines in greater detail the 

matters introduced above. The Order of the Supreme Court 

does not provide the background information that is found in 

the Task Force Report, so the focus will be on that Report.  In 

addition, the Supreme Court order takes the form of the pre-

sent rules, with lines through the material to be omitted, and 

addition of the new material. This approach provides the pre-

cise text of both the old and new Rules, but it makes for diffi-

cult reading.  

 

II.  TASK FORCE ON INTERNATIONAL LAW PRAC-

TICE IN TEXAS  

 

 

The Texas Supreme Court created the Task Force on Interna-

tional Law Practice in 2009. It was charged to undertake three 

primary tasks:  

 

(1) clarify relevant issues;  

(2) study recent developments in law related to for-

eign trained lawyers; and  

(3) modernize existing criteria to meet the needs of 

international law practice in Texas. 

 

While these instructions did not preordain any particular re-

sult, they certainly suggested that the expected direction was 

toward expanded access to Texas practice for foreign lawyers. 

The Task Force submitted its final Report and recommenda-

tions in December, 2013. The Supreme Court’s revised rules 

for admission to practice in Texas largely follow the Task 

Force recommendations.  

 

The Task Force recommendations, and the ensuing Supreme 

Court Order, address three types of legal practice by foreign 

lawyers:  

 

(1) Full admission to the Texas bar;  

(2) Foreign legal consultants; and 

(3) Pro hac vice admission.  

 

Each of these matters will be considered in turn. 

 

A. Admission of Foreign Lawyers to the Texas Bar 

 

New York State long has permitted eligible foreign lawyers to 

PRACTICE OF LAW BY FOREIGN  

ATTORNEYS IN TEXAS 
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sit for the bar admission. For a lawyer from a common law 

country, an American LL.M. will usually suffice to make the 

applicant eligible to sit for the New York bar examination.  

Among those who take the New York bar are foreign lawyers 

who completed their LL.M. at Texas law schools. About 

4,000 foreign lawyers annually sit for the New York bar ex-

am, while the current figure for California is about 600 – and 

rising fast.   

In recent years, ten to twenty foreign lawyers per year have 

taken the Texas bar examination. With eligibility of foreign 

lawyers to take the Texas bar based on an LL.M. degree, that 

figure is sure to rise dramatically.  While an LL.M. degree is 

not the only way for a foreign lawyer from a common law – 

but not a civil law – jurisdiction to qualify, it is the usual way.  

Texas law schools should see a considerable increase in appli-

cations from foreign lawyers. [Your author was for some 

years the Director of the LL.M. Program at the University of 

Houston Law center.] 

 

The bar admission standards draw a fundamental distinction 

between lawyers educated in civil law and common law na-

tions.  The requirements are stricter for civil law graduates, 

who must complete an LL.M. degree from an ABA-

accredited law school.   

 

Lawyers from common law countries substantially engaged in 

the lawful practice of law for three of the previous five years 

would also be eligible to sit for the bar exam. This is the only 

practice requirement in the proposed rules. Practice require-

ments can be a major barrier because every link in the chain 

of employment during the applicable period must be docu-

mented – a time consuming exercise for both the applicant 

and the Board of Law Examiners.  Applicants are required to 

provide approved translations of documents in languages oth-

er than English.  

 

Foreign lawyers who have received their legal training in a 

civil law jurisdiction may sit for the bar exam if they have 

completed a three-year course of study at a law school accred-

ited in a foreign jurisdiction, have an approved LL.M degree 

in the U.S., and are authorized to practice law in a foreign 

jurisdiction or in another state in the U.S. 

 

Foreign lawyers who were educated in common law nations 

can become eligible to sit for the Texas bar by meeting any of 

three distinct standards.  

 

(1) Applicant has a degree from an accredited three-

year law school; is authorized to practice in a for-

eign jurisdiction, and has been actively and sub-

stantially engaged in the lawful practice of law for 

at least three of the prior five years; 

 

(2) Applicant has completed a two-year course at an 

accredited law school and has completed  an ap-

proved LL.M degree; or 

 

(3) Applicant is authorized to practice law in a com-

mon law jurisdiction, and has completed an ap-

proved LL.M. degree. 

 

Given the central place of the LL.M. degree as a basis for eli-

gibility to take the Texas bar exam, the Task Force took a 

close look at LL.M. curricular requirements, and set some 

minimum course standards.  Heretofore, LL.M. programs 

commonly required an Introduction to American Law course 

(usually 3 credits) for foreign lawyers, with the rest of the 24 

credits chosen by the student in consultation with the LL.M. 

faculty advisor.  Going forward, the following courses will be 

required for the degree to qualify the candidate for the Texas 

bar examination. 

 

a. Professional Responsibility (2 credits); 

b. American Legal Studies (2 credits);  

c. Legal Research, Writing, and Analysis (2 credit 

hours); and 

d. Six credit hours in other courses tested on the Tex-

as Bar. 

 

This is a sound approach for students who expect to use the 

LL.M. degree as a springboard to a bar examination, and Tex-

as law schools can readily adjust to these standards.  LL.M 

students will still be able to select twelve credit hours of elec-

tives.  Your author’s guess is that most LL.M. students plan-

ning to take a state bar examination will enroll in multiple 

courses that are tested on the State Bar.  

 

B. Foreign Legal Consultants (FLC) 

 

An FLC is an attorney who is licensed to practice law in a 

foreign jurisdiction and certified by the Board of Law Exam-

iners (BLE) to practice the foreign jurisdiction’s law in Texas. 

An FLC may provide limited consulting services in Texas 

regarding the law of the foreign jurisdiction in which the FLC 

is licensed. FLC certification is an attractive option for candi-

dates who do not need to obtain a Texas law license to fulfill 
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career objectives or otherwise fulfill an employer’s needs.  

The new rules facilitate admission as an FLC, and renewing 

recertification. 

 

Jill Atha, a corporate transactional lawyer at ExxonMobil 

who served on the Task Force, says the changes will allow 

global corporations to move their foreign-based lawyers to 

Texas more easily, and allows them to have the same “client-

attorney and privilege protections” that lawyers need to prac-

tice. 

 

 

C.  Pro Hac Vice Admission  

 

Currently, pro hac vice admission is limited to attorneys ad-

mitted to practice in an American jurisdiction. The new rule 

expands the principle of admission for a particular matter to 

include foreign lawyers, who will be authorized to appear pro 

hac vice in a Texas court proceeding with the assistance of 

licensed Texas counsel and upon application to the court. 

[This approach is slightly more restrictive than that adopted in 

the ABA Model Rules.] 

 

 

III.   ABA Revision of Model Rules of Professional Con-

duct (2013) 

The ABA Model Rules of Professional Conduct include pro-

visions related to admission to the practice of law. While the 

Model Rules have no binding authority, they have a consider-

able influence at the state legislative level. In 2013 the ABA 

House of Delegates adopted several amendments to the Mod-

el Rules that permit foreign lawyers to engage in limited prac-

tice of law in the United States.   

These changes were preceded by, and reflect the recommen-

dations of, an ABA Commission Report which contains con-

siderable background about the matters covered by the 2013 

Amendments. The Commission looked generally at the im-

pact of technology on the practice of law, which is making the 

idea of practicing law in a particular place ever less sensible. 

An in-house lawyer who is a member in good standing “of a 

recognized legal profession in a foreign jurisdiction” may 

provide advice to clients, provided that when they offer ad-

vice about U.S. or state law, the advice must be based on con-

sultation with “a lawyer licensed and authorized by the juris-

diction to provide it.”   

Such foreign lawyers should be subject to local lawyer re-

quirements such as bar dues, payment into a client protection 

fund, meeting CLE requirements, and notice to disciplinary 

counsel. At the time this provision was adopted, seven states 

already permitted foreign lawyers to work as inside counsel of 

the U.S. office of a client; no doubt the number is larger to-

day, and will be larger yet next year.  
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THE “VANISHING”  

CIVIL JURY TRIAL 
 

Discourage litigation.  Persuade your neighbors to compro-

mise whenever you can.  Point out to them how the nominal 

winner is often a real loser – in fees, expenses, and waste of 

time.  As a peacemaker the lawyer has a superior opportunity 

of being a good man. There will still be business enough.   

 

   Abraham Lincoln. 

 

 

In the last few years we have seen several publications con-

cerning statistics showing that the number of civil jury trials 

in the United States has diminished considerably.  Several 

authors in Texas have contributed to these publications, ex-

pressing worries about the effect possibly caused to our civil 

justice system by this fact, and suggesting that something 

should be done about the situation.  The publications do not 

address criminal jury cases, and it would be difficult in most 

cases to provide that an accused could not waive a jury or 

plead guilty or plea bargain.   

 

This response agrees with the fact that civil jury trials have 

diminished over the last several years, but suggests that many 

reasons have contributed to that result, and that the right of a 

litigant in a civil action to a jury has not been affected. 

 

Of course, we must remember that the right to a jury trial does 

not produce a duty to accept one.  Just as the First Amend-

ment to the United States Constitution gives a right of free 

speech, it does not impose a duty on any citizen to express an 

opinion about anything at all.  There is an inherent right to 

waive a jury trial, for any reason whatsoever.  Many disputes 

that were subject to the right have disappeared when an arbi-

tration clause has been approved for many contractual agree-

ments, and even a clause specifically waiving the jury right 

and providing for a judge-tried proceeding in court.   

 

We must also remember that even in Texas state courts, 

where the right is broader than in Federal and most other state 

courts since it extends to equity cases, the jury is present to 

resolve fact questions.  In Texas, that factor is still rather 

broad, since the jury can resolve mixed questions of law and 

facts.  If there are no fact questions to be resolved, the litigant 

still has a judge who can resolve legal questions through spe-

cial exception or summary judgment proceedings, and thus 

allow the common law to grow. 

 

An example is the recent proceedings concerning the damag-

es that may be recovered for negligent harm to a household 

pet, in which the trial court and court of appeals allowed, for 

the first time, damages for pain and suffering to the owner to 

be assessed against a veterinarian for harm to a dog.  The Su-

preme Court reversed, and in effect stated that the common 

law was all right as it was, and did not need expanding.  That 

was not a rejection of the power of the courts to do so, just 

that it should not be done under the circumstances that were 

present, and that a jury was not needed for it to happen. 

 

Sometimes even the statistic gatherers give a slanted “fact” 

when they include in the number of jury trials leading to judg-

ment the factor of judgments after instructed verdicts.  That 

type of case, when the judgment was against the party with 

the burden of proof of facts, shows that there probably should 

not have been a jury trial in the first instance, since the record 

showed no evidence to go to a jury. 

 

Another factor concerning the common law need for juries is 

that the legislature has reduced the number of common law 

actions by its enactment of the various codes that govern the 

substantive law in Texas.  Many of the general code provi-

sions have made it more difficult to establish a right to recov-

er under a specific cause of action.  And many of the so-called 

“tort reform” provisions have changed the requirements for 

relief, and limited damages, for example, medical malprac-

tice.  (Personally, I would rather have a jury than the Texas 

Legislature assess my personal damages.) 

 

It has even been suggested that requiring more juries would 

provide more citizens an opportunity to participate in our jus-

tice system.  With statistics showing that generally less than 

20 percent of those noticed to appear for jury duty actually 

appear, it is doubtful that most citizens really do not want to 
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participate.  Similar, but not quite as bad, statistics concerning 

the process of voting show the same result.   

 

Settlements between the disputants have always been availa-

ble, either before or after the filing of a legal action.  An attor-

ney is ethically bound to counsel his client on the possibility 

of settlement, and when such a result would be the best choice 

for the client, that attorney is ethically bound to counsel the 

client that it would be wiser to settle than to go to trial.  That 

is so whether the comparative late comer of mediation is used 

or not.   

 

There have been instances when during a mediation, an attor-

ney has stated (out of the presence of his client, by the way) 

that he was not going to allow a settlement because he needed 

more trials so as to be eligible to be named a certified trial 

attorney specialist.  (My response to such a statement would 

be that, but for the confidentiality requirement of mediation, I 

would have referred the statement to the State Bar Ethics 

Committee.) 

 

Let us remember that even in this matter it takes two to tango.  

Both parties must waive a jury for it to happen.  If the attor-

neys for all sides, and all the parties, decide that for whatever 

reason it would be better for each party to negotiate a settle-

ment that is best for each party, how can we, short of amend-

ing a constitution, say they must have a jury decision that is 

mostly going to be win/lose, not what is best according to the 

parties?  That result would make me worry about the future. 

 

 

 

 

 

 

 

 

Frank Elliott has taught and written 

about evidence, Texas civil proce-

dure, and ADR for 56 years.  He 

taught at the University of Texas, 

Texas Tech, and Texas Wesleyan law schools, and served as 

Dean at Texas Tech and Texas Wesleyan.  In addition, he 

served as Parliamentarian of the Texas Senate, Research Di-

rector for the Texas Constitutional Revision Commission, and 

President of the Southwestern Legal Foundation.  He served 

two tours of duty in the Army, one as a tank platoon leader in 

Korea, and one as a visiting professor at the Judge Advocate 

General’s School.  He is retired from the Army Reserve in the 

rank of Colonel.  
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CALENDAR OF EVENTS 2014 
 

 

 

Family Mediation Training * Dallas * August 4-6, 2014 * Professional Services & Education * E-Mail: 

nkferrell@sbcglobal.net * Phone: 214-526-4525  * www.conflicthappens.com 

 

Basic Mediation Training * Austin * August 13-15 continuing May 19-20, 2014 * Austin Dispute Reso-

lution Center * (512) 471-0033 * www.austindrc.org 

 

Master Class in Elder Mediation * Katy * August 20, 2014 * Manousso Mediation & Alternative Dis-

pute Resolution—Conflict Resolution Services and Training * Phone 713.840.0828 *  

http://www.manousso.us 

 

Commercial Arbitration Training * Houston * August 20-24, 2014 * University of Houston Law Cen-

ter—A.A. White Dispute Resolution Center * Contact Judy Clark at 713.743.2066 * www.law.uh.edu/

blakely/aawhite 

 

Basic Mediation Training * Ft. Worth * August 22-24, continuing September 5-7, 2014 * Mediation Dy-

namics * E-Mail: email@MediationDynamics.com * Phone: 817-926-5555 * 

www.mediationdynamics.com 

 

40-Hour Basic Mediation Training * Houston * September 12-14, continuing June 19-21, 2014 * Uni-

versity of Houston Law Center—A.A. White Dispute Resolution Center * Contact Judy Clark at 

713.743.2066 * www.law.uh.edu/blakely/aawhite 

 

40-Hour Basic Mediation Training * Dallas * September 29-October 2, 2014 * Professional Services & 

Education * E-Mail: nkferrell@sbcglobal.net * Phone: 214-526-4525  * www.conflicthappens.com 

 

Arbitration Training * Dallas * September 19, 2014 * Manousso Mediation & Alternative Dispute Reso-

lution—Conflict Resolution Services and Training * Phone 713.840.0828 *  

http://www.manousso.us 

 

Family Mediation Training * Dallas * November 17-19, 2014 * Professional Services & Education * E-

Mail: nkferrell@sbcglobal.net * Phone: 214-526-4525  * www.conflicthappens.com 

 

Basic Mediation Training * Austin * October 22-24 continuing May 28-29, 2014 * Austin Dispute Reso-

lution Center * (512) 471-0033 * www.austindrc.org 

 

Group Facilitation Skills * Austin *  November 5-7, 2014 * Corder/Thompson * For more information 

visit www.corderthompson.com or call 512.458.4427 
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This is a personal challenge to all mem-

bers of the ADR Section.  Think of a col-

league or associate who has shown inter-

est in mediation or ADR and invite him 

or her to join the ADR Section of the State Bar of Texas.  

Photocopy the membership application below and mail or 

fax it to someone you believe will benefit from involve-

ment in the ADR Section.  He or she will appreciate your 

personal note and thoughtfulness. 
  

  

BENEFITS OF MEMBERSHIP 
  

  

ã Section Newsletter, Alternative Resolutions  
is published several times each year.  Regular features 

include discussions of ethical dilemmas in ADR, media-

tion  

and arbitration law updates, ADR book reviews, and a 

calendar of upcoming ADR events and trainings around 

the State. 
  

ã Valuable information on the latest develop-

ments in ADR is provided to both ADR practitioners and 

those who represent clients in mediation and arbitration 

processes. 
  

ã Continuing Legal Education is provided at 

affordable basic, intermediate, and advanced levels 

through announced conferences, interactive seminars. 
  

ã Truly interdisciplinary in nature, the ADR 

Section is the only Section of the State Bar of Texas with 

non-attorney members. 
  

ã Many benefits are provided for the low cost of 

only $25.00 per year! 

ENCOURAGE COLLEAGUES  

TO JOIN ADR SECTION 

STATE BAR OF TEXAS 

ALTERNATIVE DISPUTE RESOLUTION SECTION 

MEMBERSHIP APPLICATION 
  

  

MAIL APPLICATION TO: 
State Bar of Texas 

ADR Section 

P.O. Box 12487 

Capitol Station 

Austin, Texas 78711 
  

  

I am enclosing $25.00 for membership in the Alternative Dispute Resolution Section of the State Bar of Texas from June 2013 to June 2014.  The membership 

includes subscription to Alternative Resolutions, the Section’s Newsletter.   (If you are paying your section dues at the same time you pay your other fees as a 
member of the State Bar of Texas, you need not return this form.) Please make check payable to: ADR Section, State Bar of Texas. 

  

Name               

  

Public Member       Attorney       

  

Bar Card Number              

  

Address              

  

City        State    Zip   

  

Business Telephone    Fax    Cell     

  

E-Mail Address:             

  

2014-2015 Section Committee Choice           
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Requirements for Articles 

1. Alternative Resolutions is published quarterly. The deadlines for the 

submission of articles are March 15, June 15, September 15 , and 

December 15. Publication is one month later. 
 

2. The article should address some aspect of negotiation, mediation, 

arbitration, another alternative dispute resolution procedure, conflict 

transformation, or conflict management. Promotional pieces are not 

appropriate for the newsletter. 
 

3. The length of the article is flexible.  Articles of 1,500-3,500 words 

are recommended, but shorter and longer articles are accepta-

ble.  Lengthy articles may be serialized upon an author's approval. 
 

4. Names, dates, quotations, and citations should be double-checked for 

accuracy. 
 

5. Citations may appear in the text of an article, as footnotes, or as end 

notes. Present editorial policy is to limit citations, and to place them 

in the text of articles. "Bluebook" form for citations is appropriate, 

but not essential. A short bibliography of leading sources may be 

appended to an article.  
 

6. The preferred software format for articles is Microsoft Word, but 

WordPerfect is also acceptable. 
 

7. Check your mailing information, and change as appropriate.  

8. The author should provide a brief professional biography and a photo 

(in jpeg format). 
 

9. The article may have been published previously,  provided that the 

author has the right to submit the article to Alternative Resolutions for 

publication.   
 

 

Selection of Article 

1. The editor reserves the right to accept or reject articles for publication.  
 

2.  If the editor decides not to publish an article, materials received will 

not be returned. 
 

Preparation for Publishing 
1.   The editor reserves the right, without consulting the author, to edit 

articles for spelling, grammar, punctuation, proper citation, and format. 

2   Any changes that affect the content, intent, or point of view of an 

article will be made only with the author’s approval. 
 

Future Publishing Right 
Authors reserve all their rights with respect to their articles in the news-

letter, except that the Alternative Dispute Resolution Section (“ADR 

Section”) of the State Bar of Texas (“SBOT”) reserves the right to 

publish the articles in the newsletter, on the ADR Section’s website, 

and in any SBOT publication. 

ALTERNATIVE  RESOLUTIONS   

PUBLICATION  POLICIES  

ALTERNATIVE  RESOLUTIONS   
POLICY FOR LISTING OF TRAINING PROGRAMS 

It is the policy of the ADR Section to post on its website and in its Alterna-

tive Resolution Newsletter, website, e-mail or other addresses or links to any 

ADR training that meets the following criteria: 
 

1.  That any training provider for which a website address or link is provided, 

display a statement on its website in the place where the training is described, 

and which the training provider must keep updated and current, that includes 

the following: 
 

a. That the provider of the training has or has not applied to the State 

Bar of Texas for MCLE credit approval for ____hours of training, and 

that the application, if made, has been granted for ____hours or denied 

by the State Bar, or is pending approval by the State Bar. The State Bar 

of Texas website address is www.texasbar.com, and the Texas Bar may 

be contacted at (800)204-2222. 
 

 b. That the training does or does not meet The Texas Mediation Trainers 

Roundtable training standards that are applicable to the training. The Tex-

as Mediation Trainers Roundtable website is www.TMTR.ORG.  The 

Roundtable may be contacted by contacting  Cindy Bloodsworth at 

cebworth@co.jefferson.tx.us and Laura Otey at  lotey@austin.rr.com.  
 

c. That the training does or does not meet the Texas Mediator Creden-

tialing Association training requirements that are applicable to the 

training. The Texas Mediator Credentialing Association website is 

www.TXMCA.org.  The Association may  be contacted by contacting 

any one of the TXMCA Roster of Representatives listed under the 

“Contact Us” link on the TXMCA website.   

2.  That any training provider for which an e-mail or other link or address is 

provided at the ADR Section website, include in any response by the training 

provider to any inquiry to the provider's link or address concerning its ADR 

training a statement containing the information provided in paragraphs 1a, 

1b, and 1c above. 
 

The foregoing statement does not apply to any ADR training that has been 

approved by the State Bar of Texas for MCLE credit and listed at the State 

Bar's Website. 
 

All e-mail or other addresses or links to ADR trainings are provided by the 

ADR training provider. The ADR Section has not reviewed and does not 

recommend or approve any of the linked trainings. The ADR Section does 

not certify or in any way represent that an ADR training for which a link is 

provided meets the standards or criteria represented by the ADR training 

provider. Those persons who use or rely of the standards, criteria, quality and 

qualifications represented by a training provider should confirm and verfy 

what is being represented. The ADR Section is only providing the links to 

ADR training in an effort to provide information to ADR Section members 

and the public." 
 

 

SAMPLE TRAINING LISTING: 

 

40-Hour Mediation Training, Austin, Texas, July 17-21, 2012, Mediate With 

Us, Inc.,. Contact Information: 555-555-5555, bigtxmedia-

tor@mediation.com, www.mediationintx.com 
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Cecilia H. Morgan  (Dallas) 
John Charles Fleming  (Austin) 
Michael Wilk  (Houston) 
William H. Lemons III   (San Antonio) 
Michael J. Schless  (Austin) 
Deborah H. McElvaney  (Houston) 
Wayne Fagan  (San Antonio) 
Caliph Johnson  (Houston) 
Gary D. Condra  (Lubbock) 
John A. Coselli, Jr.,  (Houston) 
John P. Palmer  (Waco) 
Suzanne Mann Duvall  (Dallas) 
David Cohen  (Austin) 
E. Wendy Trachte-Huber (Bellville) 
C. Bruce Stratton  (Liberty) 
Charles Guittard  (Dallas) 
Lanelle Montgomery  (Austin) 
Kimberlee K. Kovach  *(Austin) 

  

Consultants: 
  

Stephen K. Huber (Houston)   
E. Wendy Trachte-Huber  (Houston) 
Robyn G. Pietsch (Houston) 
  

Special Representatives: 
  

Joey L. Cope   (Abilene) 
   TMCA Liaison  
Donna Phillips  (Waco) 
    DRCôs 
  

 

Council 2015 
 
David N. Calvillo (McAllen) 
Melinda Jayson (Dallas) 
Linda Meekins McClain (Navasota) 
Gene Roberts  (Huntsville) 

Council 2016: 
 
Charles Joplin  (Lubbock) 
Hunter McLean  (Fort Worth) 
Michael OôReilly (Corpus Christi) 
Lionel Schooler (Houston) 

mailto:don.philbin@adrtoolbox.com
http://texasadr.org/LinkClick.aspx?link=http%3a%2f%2fwww.jw.com%2fLionel_M_Schooler%2f&tabid=115&portalid=0&mid=544
http://us-mg4.mail.yahoo.com/compose?to=rhornberger@pg-law.com

